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No. 9582. 


Gerhart Eisler, Appellant, 

V. 

United States of America, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia convicting 
Gerhart Eisler of violating Rev. Stats. 102, as amended by 
Act of June 22, 1938, c. 594, 52 Stat. 942, U. S. C. Title 2, 
§192. 

Jurisdiction below was based on section 11-306, D. C. Code 
1940 Ed. Jurisdiction of this Court is conferred by section 
17-101, D. C. Code, 1940 Ed. 
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STATEMENT OF CASE. 

Gerhart Eisler, the appellant herein, is an Austrian 
national (Joint Appendix 117), who came to the United 
States in June 1941 as a political refugee en route to Mex¬ 
ico under a transit visa (J. A. 113, 114). At the trial, the 
Court excluded evidence proltered to prove that Eisler was 
detained in this country by the government’s cancellation of 
his transit visa and its refusal to grant his numerous re¬ 
quests for permission to leave the country (J. A. 95-98,115, 
116). 

On January 24,1947, the House Committee on Un-Amer¬ 
ican Activities served a subpoena requiring Eisler to appear 
before the Committee in AVashington on February 6, 1947 
(J. A. 13, 22, 23). Thereafter, Eisler prepared for his 
forthcoming appearance by conferring with counsel, pre¬ 
paring a statement, buying railroad tickets to AVashington 
for himself and his wife, and making Washington hotel 
reservations (J. A. 122, 110, 111). 

On February 4,1947, Eisler was arrested in New York as 
an “eiiemv alien” bv two securitv officers of the Immigra- 
tion and Naturalization Service of the Department of 
Justice (J. A. SO, 81, 82, 123). At the trial, the Court ex¬ 
cluded evidence proffered to prove that this arrest was 
illegal, in that (a) Eisler was, as the Department of Justice 
knew', an Austrian national and hence not an enemy alien, 
(b) the arresting officers neither had nor exhibited a war¬ 
rant of arrest, and (c) the government had earlier discon¬ 
tinued the arrest and internment of enemy aliens (J. A. 
SO, 82, 87, 88, 89, 90, 91, 92, 98, 102, 108, 10*9). The Court 
also excluded evidence olfered to prove that this illegal 
arrest was instigated bv' the Un-American Activities Com- 
mittee of the House of Representatives for the purpose of 
having him brought before the Committee and to punish him 
for his political beliefs (J. A. 79, 80, 88, 89, 100). 

Eisler w’as taken by the arresting officers to Ellis Island 
(J. A. 124), and on the next day (Februai-j' 5) w'as taken, 
still in the custody of the Immigration officers, to Washing- 
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ton, D. C. There he was confined in the District jail over¬ 
night (J. A. S3, 125). On February 6, 1947, he was taken, 
in the same custody, to the hearing room of the Committee 
on Un-American Activities (J. A. 13, 30, 85). During the 
hearing he was still in custody (J. A. 81). 

At the hearing, the folloNvung occurred (read into the 
record fi*om a transcript of the hearing (J. A. 43-47)): 

The Chairman.' Now, Mr. Stripling, call your first 
witness. 

]\Ir. Stripling. Mr. Gerhart Eisler, take the stand. 

Mr. Eisler. I am not going to take the stand. 

Mr. Stripling. Do you have counsel with you? 

Mr. Eisler. Y es. 

Mr. Stripling. I suggest that the witness be per¬ 
mitted counsel. 

The Chairman. Mr. Eisler, will you raise your right 
hand ? 

Mr. Eisler. No. Before I take the oath- 

Mr. Stripling. Mr. Chairman- 

]\Ir. Eisler. I have the floor now. 

Mr. Stripling. I think, Mr. Chairman, you should 
make your preliminary remarks at this time, before 
Mr. Eisler makes any statement. 

Mr. Chairman. Sit down, Mr. Eisler. 

Now, Mr. Eisler, you will be sworn in. Kaise your 
right hand. 

Mr. Eisler. No. 

Mr. Chairman. Mr. Eisler, in the first place, you 
want to remember that you are a guest of this Nation. 

Mr. Eisler. I am not treated as a guest. 

The Chairman. This committee- 

Mr. Eisler. I am a political prisoner in the United 
States. 

The Chairman. Just a minute. Will you please be 
sworn in? 

Mr. Eisler. You will not swear me in before you 
hoar a few remarks. 

The Chairman. No; there will be no remarks. 

Mr. Eisler. Then there will be no hearing with me. 

’ Tlic Chaiminn of the hearing was neprosentative .J. Parnell Thomas (J. A. 
ir., 14). Mr. StripHii" is the Committee’s chief investigator (.J. A. 26). Mr. 
Mundt and Mr. Kankin are members of the Committee. 
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The Chairman. You refuse to be sworn in? Do you 
refuse to be sworn in, Mr. Eisler? 

Mr. Eisler. I am ready to answer all questions, to 
tell my side. 

The* Chairman: That is not the question. Do you 
refuse to be sworn in? 

All righ-t. 

Mr. Eisler. I am ready to answer all questions. 

The Chairman. l\Ir. Stripling, c;dl the ne.xt witness. 

The committee will come to order, please. 'What is 
the pleasure of the committee ? 

Mr. Stripling. Mr. Chairman, I think that the witness 
should be silent, or take the stand or be removed from 
the room, one or the other, until this matter is deter¬ 
mined. 

Mr. Mundt. Mr. Chairman, suppose you ask him 
again whether he refuses to bo sworn. 

"Mr. Rankin. Xot ‘sworn in,’ but to be sworn. 

The Chairman. Mr. Eisler, do you refuse, again, to 
be sworn? 

Mr. Eisler. I have never refused to bo swoi-n in. 
I came here as a political prisoner. I want to make a 
few remarks, only 3 minutes, before I be sworn in, and 
answer your questions, and make my statement. It is 
3 minutes. 

The Chairman. I said that I would permit you to 
make your statement when the committee was through 
asking questions. After the committee is through ask¬ 
ing questions, and your remarks are pertinent to the 
investigation, why it will be agreeable to the committee. 
But first you have to be sworn. 

Mr. Eisler. That is where you are mistaken. I have 
to do nothing. A political prisoner has to do nothing. 

The Chairman. Then you refuse to be sworn. 

Mr. Eisler. I do not refuse to be sworn. I want only 
3 minutes. Three minutes to make a statement. 

Mr. Chairman. 'We will give you those 3 minutes 
when you are sworn. 

Mr. Eisler. I want to speak before I am sworn. 

The Committee then voted to cite Mr. Eisler for contempt 
(J. A. 52, 53). 

On February 27, 1947, an indictment was filed charging 
that Eisler failed and refused to be sworn to testify before 
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the Committee, “and thereby on February 6, 1947, within 
the District of Columbia, willfully did make default” (J. A. 
214, 215). Eisler was arraigned before Chief Justice Laws 
on April 22 (J. A. 230). Immediately prior to the arraign¬ 
ment, Carol King was admitted by Chief Justice Laws to 
the bar of the Court pro hac vice and entered her appear¬ 
ance as counsel of record for the defendant (J. A. 229, 230). 

On May 23,1947, the motion to dismiss the indictment was 
argued before and denied by Justice Holtzotf. (J. A. 4, 221). 
On May 29, Eisler filed an affidavit alleging bias and 
prejudice on the part of Justice Holtzoff (J. A. 22-226). 
Tlie affidavit was accompanied by a certificate of Carol 
King, counsel of record, that it was made in good faith 
and not for hindrance or delay (J. A. 226). The affi¬ 
davit recited, in substance, that Justice Holtzoff had, while 
legal adviser to the F. B. L, participated in F. B. 1. investi¬ 
gations of aliens and Communists, including an investiga¬ 
tion of Eisler, who is an alien Communist, and also that 
Justice Holtzoff had a personal hatred of Communists, as 
shown by his sponsoring of anti-Communist legislation and 
his friendship with and admiration for J. Edgar Hoover, 
who has used highly intemperate language regarding Com¬ 
munists. 

The affidavit further stated that the affiant and his 
counsel had first learned on May 20, 1947 that Justice 
Holtzoff was to try the case; that on the same day the appel¬ 
lant asked one of his counsel if he was obliged to go to trial 
before Justice Holtzoff in view of the Justice’s previous 
connections with the F. B. I.; that the various defense coun¬ 
sel arranged to discuss on May 23 the possibility of filing 
such an affidavit, but that because of the sudden death of the 
chief trial counsel’s brother on May 23, the conference had 
to be postponed till May 27. The affidavit was executed in 
New York City on May 28,1947. 

The trial began on June 4, 1947 (J. A. 3, 231) before 
Justice Holtzoff, who struck the affidavit of prejudice and 
refused to disqualify himself (J. A. 2-6). Thereafter, Jus- 
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tico Holtzoff presided throughout the trial, gave sentence, 
and signed the judgment (J, A. 232). 

Conduct of the Court, assigned as error as depriving the 
appellant of a fair trial, is described in part II of the argu¬ 
ment herein, since it is not readily susceptible to condensed 
statement. 

The jury returned a verdict of guilty (J. A. 3). Motion 
for new trial was argued and denied on June 27, 1947, and 
on the same date the Court gave the maximum sentence— 
one year’s imprisonment and a fine of $1,000 (J. A. 3, 212, 
232). Notice of appeal was filed on June 27,1947. 

STATUTES INVOLVED. 

See Appendix “A” Below. 

SUMMARY OF ARGUMENT. 

I. 

A. The affidavit of bias and prejudice was sufficient in 
substance. Under the disqualification statute and con¬ 
trolling decisions, its allegations were not subject to contest 
as to truth or falsity. The allegations give fair support to, 
and allow a reasonable inference of, partiality on the part 
of the trial judge. 

B. The affidavit was timely. It was filed only nine days 
after notice of the assignment of the trial judge and before 
trial. This period is not excessive in view of the gravity of 
the step involved and the need for factual verification. 
Furthermore, in this case, counsel were in two different 
cities, and chief trial counsel became unavailable for several 
days because of the death of his brother. 

C. The affidavit conformed to all formal requirements. 
The certificate of good faith was, as required, signed by 
counsel of record, who had previously been admitted pro 
liac vice. There is no requirement that couns el of record 
also be a permanent member of the'Uo^rP^ar. 

D. ' Tlie trial Courf hiTd" ncTpower to decide that the affi¬ 
davit was not filed in good faith. The statute requires only 
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that counsel’s good-faith certification be made, and under 
the authorities the trial Court may not make a factual re¬ 
view on this issue. Further, there is no basis for the Court’s 
finding of bad faith. 

II. 

The trial Court deprived defendant of a fair trial by its 
prejudiced conduct, much of which took place in the presence 
of the jury. This conduct included numerous exhibitions of 
hostility toward the defense, unwarranted rebukes of de¬ 
fense counsel, excessive and unfair injection of the Court 
into the examination of witnesses, including the defendant, 
open minimizing of defense evidence and objections, re¬ 
fusals to allow defense counsel to make offers of proof, dis¬ 
crimination ill treatment of defense and prosecution coun¬ 
sel, inconsistent rulings on evidence in favor of the prose¬ 
cution, etc. The Court also violated Rule 30, Federal Rules, 
by refusing to permit defense counsel to object to its charge 
out of the hearing of the jury. 

III. 

The Court should have allowed the defense to prove that 
the Committee on Un-American xVctivities was acting beyond 
the scope of its and Congress’ powers, in that it did not 
summon the appellant to elicit information of legislative 
concern but rather to harass him for his political beliefs, to 
prevent his departure from the United States, and for 
other ulterior purposes. The propriety of Congressional 
inquiries is subject to judicial review, and no person may 
be compelled to testify except in aid of a legitimate Con¬ 
gressional function. 


IV. 

A. The principal factual issue was whether the appellant 
had refused to be sworn except on his own conditions or 
whether he had not refused but had merely attempted to 
state legal objections to being sworn and compelled to 
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testify. The Court refused to put this issue to the jury, in 
whose province it belonged, but instead charged that the 
defendant had in fact refused to take the oath. Further¬ 
more, it misstated the defense position by charging that the 
appellant contended he could condition his refusal to be 
sworn. It then charged that he could not do so. Thus its 
change was equivalent to directing a verdict of guilty. 

B. The appellant should have been allowed to prove that 
he was merely trying to make a legal objection to being 
sworn in by the Committee, and the jury should have been 
instructed to acquit if such was his puri)ose. The making 

' of an objection by a witness is an elementary and Consti¬ 
tutional right, and the record discloses that the Committee 
itself recognizes this right. Assertion of that right is not 
a “default” and certainly not a “willful” one. Moreover, 
assertion of the right cannot obstruct the performance of 
the legislature’s duties and is therefore not Constitutionally 
punishable. 

C. Appellant should have been allowed to show that he 
was unlawfully arrested and brought in unlawful custody 
to the hearing at the Committee’s instigation. Under such 
circumstances, a witness has not voluntarily appeared and 
cannot be constitutionally punished for refusing to testify. 

D. The trial Court construed “willfully” in the contempt 
statute as requiring only that the default be volunt<ir\', as 
distinguished from accidental or inadvertent. This defini¬ 
tion comports \\'ith the Fields case, which should be recon¬ 
sidered and overruled. 

E. Appellant should have been allowed to prove that he 
was an alien in transit, detained in this countrj’ against 
his will. As such he owed no duty to assist formulation of 
American legislation, and hence could not be compelled to 

A.l. There was not sufficient evidence to go to the jury. 
The record contains no evidence to support the indictment’s 
allegation that appellant was summoned to testify upon 
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matters of inquiry committed to the Co^nmittee. The Su¬ 
preme Court has flatly stated that the government in a 
prosecution under the contempt statute must plead and 
prove that the testimony sought pertained to an appro¬ 
priate legislative inquiry committed to the inquiring Com¬ 
mittee. 

2, The uncontradicted evidence is that appellant re¬ 
quested opportunity to make a legal objection for three 
minutes before taking the oath. This cannot support a 
finding of default or willful default. 

3. As an interned enemy alien, the appellant had the 
rights and immunities of a prisoner of war. Hence, by 
treaty he could not have been required to testify before 
the Committee. 

B. “Default’’ in the statute is a default of appearance. 
It does not comprehend a refusal to be sworn after ap¬ 
pearance. The statute should not be construed as to punish 
those who are willing only to affirm. 

VI. 

The authority of the House Committee to investigate 
“propaganda” is unlimited, since the qualifying adjectives 
“un-American” and “subversive” have no meaning in 
usage, legislative history, or the Committee’s practice. 
This sweeping authority is employed by the Committee to 
impose political censorship of views and opinions and to 
blacklist political dissidents. Hence the Committee’s au¬ 
thority, on its face and as applied, violates the Ninth and 
Tenth Amendments by extending beyond the powers of Con¬ 
gress ; violates the First Amendment by regulating and sup¬ 
pressing thought and opinion in the absence of a “clear and 
present danger” of substantive harm subject to legisla¬ 
tion; violates the prohibition against bills of attainder in 
Article I, sec. 9; is an unreasonable search in violation of 
the Fourth Amendment; and is an invalid delegation of 
power because of lack of standards. Nor can the statute 
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' be saved by a v.v»nnning judicial construction. If the con¬ 
tempt statute is applied to withholding of testimony from 
the Committee, it \'iolates the Fifth Amendment because 
it does not supply an ascertainable standard of guilt. 

ARGUMENT. 

I. The Court Erred in Refusing to Disqualify Himself Fol¬ 
lowing the Filing of Appellant’s Affidavit of Bias and 
Prejudice. (Point 1 on Appeal). 

A. The affidavit was substantively sufficient. 

Shortly summarized, the affidavit of bias and prejudice 
makes the following points: (1) As legal adviser t o the F. B. 
I., Justice HoltzolT participated in investigations of aliens 
^ and Communists,'including a specific F. B. I. iiivestigairon 

» oFthe appellaiit (airinimTTiird“a CcrhinTu^^^ which resulted 

ma“re]^rt tEaFTie'is'a. Tofeigh ag(^. (27 Justice TIoltzbiT 
has a personal liatrecl of Communists, as shown by his 
sponsorship of a bill for the deportation of alien Commu¬ 
nists and their incarceration in concentration Ciunps and by 
his admiration for and close friendship with J. Edgar 
Hoover. 

The allegations made in an affidavit of bias and prejudice 
may not be reviewed for truth or falsity either by the judge 
against whom the affidavit is addressed or on appeal. On 
the contrary, the simple issue is whether the allegations 
' “give fair support to the charge of a bent of mind that 
may prevent or impede impartiality of judgment.” Berger 
V. United States, 255 U. S. 22, 33, 34. As stated by this 
Court, “the question in all such cases is whether the affi¬ 
davit asserts facts from which a sane and reasonable man 
may fairly infer personal bias or prejudice on the part of 
the judge.” Hurd v. Letts, 80 App. D. C. 233, 234, 152 F. 
(2d) 121,122. This imle conforms to the Congressional sol¬ 
icitude, remarked in the Berger case (255 U. S. at 35, 36), 
that “the tribunals of the country shall not only be impar¬ 
tial in the controversies submitted to them, but shall give 
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assurance that they are impartial.” Cf. Whitaker v. Mc¬ 
Lean, 73 App, D. C. 259,118 F. (2d) 596. 

It is apparent that the affidavit amply satisfies the sub¬ 
stantive requirement described. It can be inferred from 
the affidavit’s allegations that Justice Holtzolf was pre¬ 
disposed against the appellant, since an investigator may 
reasonably be supposed to entertain a prejudice against 
one whom he has investigated and found guilty of repre¬ 
hensible conduct. It can not promote public confidence in 
the judiciary for an investigator to sit in judgment on the 
person he investigated. By the same token, it is offensive 
to the policy of the statute for one who has an extreme per¬ 
sonal hatred of Communists to judge a Communist. 
Hatred, like other emotional attitudes, is itself suscep¬ 
tible of proof only by inference, and in this case the in¬ 
ference is fairly supported. One who proposes to deport 
and incarcerate alien Communists and who admires, sup¬ 
ports, cooperates and is friendly with, an official who de¬ 
scribes Communists by intemperate, unofficial epithets, may 
reasonably be supposed to have exhibited a “bent of mind” 
with respect to Communists. 

In Barsky v. Jloltzoff, April Tenn 1947, Misc. 126, de¬ 
cided June 11, 1947, rehearing denied, June 12, 1947, this 
Court issued a writ of prohibition compelling Justice 
Holtzoff to disqualify himself in a prosecution under the 
same contempt-of-Congress statute. The circumstances 
recited in Barsky’s affidavit are precisely those alleged in 
this appellant’s affidavit with regards to Justice Holtzoff’s 
participation in F. B. I. investigations, except that a differ¬ 
ent organization is involved. The identity of the Eisler and 
Barsky affidavits on this point was recognized by Justice 
Holtzoff himself. The Barsky affidavit had been filed after 
the appellant’s affidavit and was stricken by Justice Holtzoff 
following the same action in the appellant’s case. In ruling 
on the Barsky case. Justice Holtzoff stated: 

I refer to my memorandum in the case of United States 

V. Eisler, in which a similar affidavit was filed, and 

which I overruled for the same reasons. In my memo- 
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randum in that case, I expounded at considerable 
length the principles to which I have just referred, and 
stated authorities. I will consider my memorandum 
in that case incorporated as part of my ruling in this 
case. 

This Court had made the Barsky writ absolute by the 
time this appellant’s motion for a. new trial was arg-uod. 
In adhering to his earlier ruling, Justice Holtzoff distin¬ 
guished the Barsky case not on any substantive ground but 
solely on the basis of asserted formal defects. These are 
subsequently considered herein. 

In the Berger case, supra, tlie Supreme Court compelled 
tlie disqualification of Judge Landis in a trial of German 
and non-German socialists upon an affidavit alleging his 
X)ersonal hostility to Germans and German-Americans. The 
case is thus controlling authority to require disqualification 
where, as is the case here, the affidavit of a Communist 
defendant demonstrates that the judge has a personal 
hatred of Communists. 

In striking the affidavit of bias and prejudice. Justice 
Holtzoff ignored the first-summarized allegations except 
to say that they were insufficient and, as a closing aside, to 
deny them. The other allegations, whose gist is that Justice 
Holtzoff has a personal hatred of, an<l engaged with Mr. 
Hoover in violent activities against. Communists, were mis¬ 
construed by the trial Court into a mere allegation that he 
is a friend of Mr. Hoover, who hal made uncomplimentary 
references to Communists. 

B. The affidavit was timely. 

The lapse of eight days between the time the defense first 
learned that Justice Holtzoff had been specially assigned to 
try the case and the date the affidavit of prejudice was filed, 
was attributable to the sudden death of the chief trial coun¬ 
sel’s brother, as explained in the affidavit itself and our 
statement of the case. 

But even without these circumstances, a lapse of eight 
days between knowledge of the identity of the presiding 








.]udge and filing of the affidavit indicates no absence of dili¬ 
gence, particularly when the filing took place well before 
the trial date (.Tune 4). The filing of such an affidavit is 
not to bo taken lightly by any reputable lawyer. He too has 
a stake in the preservation of public confidence in our judi¬ 
cial system. He can be disciplined for contempt if his zeal 
in certifying and filing the affidavit exceeds his discretion. 
Cf. Laughlin v. United States, 80 App. D. C. 101,151 F. (2d) 
281, cert, denied, 326 U. S. 777. If the affidavit is stricken, 
he must try his case, and perhaps future cases as w'cll, be¬ 
fore an estranged judge. When the client, therefore, sug¬ 
gests action for disqualification, the lawyer must consider 
the matter carefully. He must examine the client closely and 
seek independent verification of the client’s assertations. 
Co-counsel must consult, even if they reside in different 
cities. The affidavit filed in this case shows on its face that 
reseai'ch preceded its preparation; see, for example, the 
references therein to the Congressional Record, to hearings 
of the House Judiciary Committee, and to a House Report. 

That it is proper for counsel to delay filing an affidavit 
of prejudice until he is sure of his ground has been recog¬ 
nized by the Eightli Circuit in Morris v. United States, 26 
F. (2d) 444, which, in liolding an affidavit to have been 
timely filed, regarded only tlie lapse of time after the hesi¬ 
tant attorney had received more convincing evidence of his 
client’s assertions than had previously been at hand. 

The fact that motions to dismiss the indictment had been 
decided by Justice Holtzoff on May 23, 1947, is immaterial. 
In the Barsky case the affidavit of bias and prejudice was 
not filed until after .Justice Holtzoff had denied motions to 
dismiss the indictment; nevertlieless, this Court issued the 
writ of ijrohibition. 

C. The affidavit was sufficient in form. 

A comparison of the affidavit with the terms of the statute 
shows a scrupulous conformance to the formal require¬ 
ments. However, one of the reasons assigned by Justice 
Holtzoff for striking the affidavit is an asserted defect in 
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form in that the certificate of good faith was signed by Carol 
King, who, he stated, was not counsel of record for the 
defendant (J. A. 5), as required by the statute. This 
assumption was palpably erroneous. Mrs. King was coun¬ 
sel of record beyond dispute, and tlie prosecution so sti^m- 
lates (J. A. i'29, 230). She was admitted pro liac vice by Mr. 
Chief Justice Laws at the arraignment. (Justice HoltzolT’s 
statement in his opinion on the motion for new trial that he 
admitted Carol King pro Jiac vice (J. A. 206) is ei‘roneous). 

In the opinion on the motion for new trial, the trial Court 
abandoned its error of fact and relied instead on the cir¬ 
cumstance that Carol King is not a member of the local bar. 

To recjuire that the certificate of good faith be signed 
by a counsel of record who is also a member of the local bar 
is a judicial amendment of the statute wholly unsupported 
by any statutory language, legislative history or court 
decisions. 

D. The affiant’s good faith could not be questioned. 

As an additional ground for striking the affidavit, the 
Court below stated that the affidavit was not filed in good 
faith. In making such a finding, the Court added still an¬ 
other reciuirement to the plain language of the statute. The 
statute requires that the affidavit be “accompanied by a 
certificate of counsel of record that such affidavit and appli¬ 
cation are made in good faith.” This requirement of the 
statute, as we have shown above, was fully met. The statu te 
does not permit the trial Court to_ go be^^nd this requ^e- 
ment and to inquire as to whether the affiant did or did not 
Ha^e go od fa ith. Morris v. UnitcR States, 26 P. (2d) 444. 

To permit the trial Court to go outside the affidavit in 
order to rebut the affiant’s good faith, would be nothing 
more than an evasion of the doctrine of the Berejer and 
Barsky cases that the trial Court may not review the facts 
in the affidavit. The legislative requirement of a good 
faith certification by counsel was designed to eliminate 
this problem. In the Berger case, the Court said that to 
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permit the judge charged \vith partiality to pass on the 
facts would simply perpetrate the very evil against which 
the statute is directed. The identical reasoning would for¬ 
bid the trial Court to go outside the affidavit and make find¬ 
ings as to the affiant’s good faith. Indeed, the latter situa¬ 
tion is more extreme. For how can the trial Court rule on 
the affiant’s motivation without a hearing? And in what 
manner can the affiant, if he wishes, dispute the findings 
of the Court if they are based on facts outside the record.* 

E. Conclusion. 

IVe urge th e Court to reaffirm the policy of the statute 
and the doctrine of the Berger case that the statute’s 
‘^‘ sorici ^Te]^tharfh^rjbu n^i ^rthe~count ry s hall not only 
be impartial in the controversies submitted to theiUj but 
shall give assurance that they are impart ial” (at 35, 36). 
To the argument that to permit disqualification of judges 
upon the mere filing of affidavits would lead to abuses, the 
Court answered as follows {Berger case at 35): 

And in this there is no serious detriment to the adminis¬ 
tration of justice, nor inconvenience worthy of men¬ 
tion ; for of what concern is it to a judge to preside in 
a particular case ? Of what concern to other parties to 
have him so preside? 

There are twelve justices in the District Court for the 
District of Columbia. If Justice Holtzoff had excused him¬ 
self another justice could have been assigned, the policy 
of the statute effectuated and no injury done to the adminis¬ 
tration of justice. See Frank, Disqualification of Judges, 
56 Yale L. J. 605, 629. 

2 In the i)rcsent prococ<ling the trini Court relied upon certain occurrences in 
chambers (.J. A. 4, 206). Counsel’.s recollection of this incident docs not 
conform with that stated by the Court. We submit that the injection of such 
factual issues will not promote the policy of the statute or the administration 
of justice. Further, none of the facts recited by the Court would appear to 
warrant its conclusion of bad faith. 
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II. The Appellant Did Not Receive a Fair Trial, and the 
Court Erred by Exhibiting Hostility and Bias. (Point 
2 on Appeal). 

The trial Court’s manifested hostility was so pervasive 
in nature that it cannot be fully appreciated without a 
review of the entire record. The following points up only 
some of the more glaring instances of bias. 

A. Prohibiting or allowing objections before the witness 

completed his answer. 

The trial Court made clear to defense counsel that a 
government witness, under cross-examination or otherwise, 
was to bo allowed to finish his answer before any objection 
by defense counsel would be entertained. 

' Thus defense counsel was not permitted by the Court 
to object to the testimony of the witness although it was 
clear that the witness was speculating (.T. A. 14, 15); that 
the witness had completed his answer but was about to add 
additional matter not called for by the question (J. A. 21); 
that the witness was addressing remarks to the Court in¬ 
stead of answering a simple question on cross-examination 
(J. A. 39); or that the witness’ response was going far 
beyond the scope of the question (J. A. 42-47, 20). 

In sharp contrast, the Court did not apply its announced 
rule so as to prevent the prosecution from interrupting a 
witness’ answer. Examples appear in the joint appendix at 
pages 99, 113,122, 124. The following is illustrative (J. A. 
122 ): 

Q. [By Mr. Isserman] Did counsel advise you as to 
these rights? 

A. [By the defendant] Yes, counsel advised me- 

Mr. Hitz: I am sorry, you have answered the 
question. 

' The Court: Just answer yes or no. 

Not only did the court permit Government counsel to 
' interrupt a witness before his answer was complete, but 
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the Court, contrary to the rules laid down for defense coun¬ 
sel, itself on a number of occasions interrupted the defend¬ 
ant, when he was on the stand, before he had finished his 
answer, and prevxmted its completion (J. A. 114, 117, 129, 
143). 

The following examples are illustrative: 

Q. [By Mr. Isserman]: Mr. Thomas has testified 
at this trial, Mr. Eisler, that after you were asked to 
take the stand you said, ‘I am not going to take the 
stand’, and I ask you now whether you made that state¬ 
ment ? 

A. [By the defendant]: Yes, it was the first part of 
the statement which I was not able to answer because 
I was interrupted. 

Q. What is the second part? 

A. I wanted to say- 

The Court: No, you have answered the question. 
(J. A. 129). 

Q. [By Mr. Isserman]: Did you have any other 
papers ? 

A. [By the defendant]: Yes, I had a Mexican substi¬ 
tute passport, because 1 was invited- 

The Court: Just a minute, you have answered the 
question. (J. A. 114). 

Thus the no-interruption rule was applied only to the 
defense and not to the prosecution or the Court. 

B. Reprimanding- and harassing defense counsel. 

(a) Defense counsel was cross examining Stripling, 
Chief Investigator of the House Committee on Un-Amer¬ 
ican Activities, as to the hearing on February 6, 1947 at 
which Eisler committed the alleged contempt. Counsel was 
trying to show that Eisler actually took the witness chair, 
a point on which the witness had been evasive. The fol¬ 
lowing took place (J. A. 33, 34, 35): 

Q. [By Mr. Isserman]: Isn’t it true that Mr. Eisler 
sat down in the chair reserved for witnesses at the 
very beginning of the hearing? 
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A. [By Mr. Stripling]: I don’t recall that he did, no. 

Q. Well, do you have any recollection as to when Mr. 
Eisler took the witness stand? 

A. It is my recollection that he sat down when the 
Chairman made his preliminary remarks—while he 
was reading his preliminary remarks. 

Q. So that it was shortly after Mr. Eisler stilted, 
according to your testimony, ‘I am not going to take 
the stand,’ that he actually sat down in the witness 
chair; isn’t that true? 

A. I don’t recall exactly whether he sat doiim or 
whether he stood. 

The Court: I think that is minutiae and is immaterial, 
because the charge against the defendant is that he 
declined to take the oath. What chair he was sitting 
in or whether he was seated or standing is, I think, im¬ 
material. I suggest to counsel that the interrogation be 
directed to the charge in the indictment. 

Mr. Isserman: Well- 

The Court: Do not argue. I made a suggestion. 
Proceed to the next question. 

Isserman: I would like to have an answer to the 
question I just put. 

The Reporter (reading): ‘Question: So that it was 
shortly after Mr. Eisler stated, according to your tes¬ 
timony, “I am not going to take the stand,” that he 
actually sat down in the witness chair; isn’t that true?’ 

By the Court: 

Q. If you don’t remember, say you don’t remember. 

A. I don’t remember. 

Bv Mr. Isserman: 

•> 

Q. Do you remember that he sat down in the chair 
at all, Mr. Stripling? 

A. I am not positive whether he sat down or not. 

Q. Just a few minutes ago you said Mr. Eisler 
walked over to the table and sat down in a chair re¬ 
served for witnesses. Now, did he or did he not do that ? 

The Court: You have the record; do not repeat the 
same question. 

Mr. Isserman: That is not in the record. This is 
a matter outside the record. 

The Court: I mean it is already in the record of 
what this witness testified this afternoon. You are 
repeating the same question. 
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Mr. Isserman: It is not clear to counsel. The wit¬ 
ness has contradicted himself. 

The Court: The question is in the record. Now, 
proceed to another question. 

Mr. Isserman: I would like to resolve the contra¬ 
diction by continuing questioning on this point. 

The Court: Ask a specific question with a view to 
resolving the contradiction if you wish. You may do 
that. 

This passage does not merely illustrate reprimands to 
counsel in which the Court admonishes him not to “argue” 
and not to “repeat” what the Court designates as “the 
same question.” It illustrates, as well, the Court’s inter¬ 
ference with cross examination and its effort to cut off 
cross-examination by suggesting to the witness that he 
may answer “I don’t remember,” although there was noth¬ 
ing in the record which indicated that the witness’ difficulty 
on cross-examination arose out of a lapse of memory. (For 
the impropriety of such a suggestion, see Williams v. United 
States, 93 F. (2d) 685, 688, 689). The Court also by its 
reference to “minutiae” minimized the possible effect or 
value of cross-examination. 

For a similar reference to “minutiae”, see J. A. 84. 

(b) IVlien defense counsel moved to strike a remark made 
by the witness Thomas, the following occurred (J. A, 42): 

Mr. Isserman: I ask that that remark be stricken as 
not being responsive. 

Tlie Court: It may be stricken. Just state your 
motion; do not argue. 

Mr. Isserman: I have not argued; I just stated my 
ground. 

(c) A few minutes later, the Court again rebuked defense 
counsel. The following took place (J. A. 45-46); 

Mr. Isserman: Have you read all the questions and 
answers which deal with Mr. Eisler’s refusal to be 
sworn? 

Mr. Thomas: Up to that point. I shall be glad to 
continue. 
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Mr. Isserman: Just a moment; you will get an oppo> 
tunity to continue. 

The Court: Do not argue with the witness. 

^Ir. Isserman: Well, the witness was remonstrating 
with counsel. I ask that he be admonished to answer 
the question. 

The Court: I suggest to counsel that he proceed as 
counsel should. 

Mr. Isserman: I wish to make objection to your 
Honor’s remark and ask that it be stricken. 

The Court: Motion denied. Counsel’s function on 
cross-examination of a witness is solely to ask ques¬ 
tions and not to remonstrate with the witness. Xow, 
proceed and ask the next question. 

If the Court had not intervened—and there certainly was 
no occasion for it—the cross-examination would have pro¬ 
ceeded without incident. But taking advantage of a trivial¬ 
ity, the Court managed to rebuke counsel twice. 

(d) Subsequently the Court at th.c bench delivered a 
most severe rebuke to defense counsel. Defense counsel 
was cross-examining Congressman Thomas when the fol¬ 
lowing occurred (J. A. 50-51): 

Q. [By Mr. Isserman] Now, Mr. Thomas, you say 
that the attorney for Mr. Eisler, Mrs. King, who is sit¬ 
ting at counsel table, made no elTort to state any objec¬ 
tion; is that your best recollection"? 

A. [by Mr. Thomas] There is one sentence in this 
testinionv which indicates the onlv time that !Mrs. King 
made any effort to do anything other than give out a 
lot of papers. 

Q. Just a minute. That sentence was addressed to 
you by ^Irs. King, was it not? 

Mr. Hitz [Government attorney] What sentence are 
you talking about? 

jVIr. Isserman: The sentence the witness has just 
referred to. He knows what sentence I am talking 
about. 

The Court: Lot us not have any colloquy. 

Mr. Isserman: Well, I would like to get an answer 
from the witness. 

The Court: Will counsel come to the bench, please? 
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Counsel as the Court directed, then approached the bench, 
and the following’ occurred (J. A. 51, 52): 


The Court: Mr. Isserman, the Court appreciates the i 
fact that you are from out of town. I do not know what | 
the practice is in your jurisdiction, but in this court the ! 
custom is for counsel to be urbane, courteous, and civil, i 
and not to speak abruptly or opprobriously. i 

Mr. Isserman: I want to object to your Honor’s | 
remark and ask that it be stricken from this record, I 
because there is no basis for it. i 

The Court: 1 did you the courtesy of saying this at a j 
bench conference, so that the jury should not hear my \ 
remarks; but you do not take them, in the spirit in which | 
they are intended. If you are not going to be urbane | 
and courteous, I shall the neii time I have to call aften- \ 
lion to the fact do it in the presence of the jury. [Em¬ 
phasis added.] 

]\[r. Isserman: Will your Honor hear me? I 

The Court: No. | 

]\Ir. Isserman: I move that your Honor’s remarks he i 
stricken, as indicating nothing that has happened in | 
this courtroom. I think counsel should be allowed lee- i 
way in cross-examiTiation. ... | 

The Court: They are allowed leeway, but they must I 
always be within the bounds of courtesy. I 

Mr. Isseimian: I believe I have observed those ! 
bounds. i 

The Court: No, you have not, particularly in the way i 
you addressed the Court. Abruptness is not permitted. | 
No local counsel ever departs from an urbane, courte- | 
ous manner to the Court. j 

Mr. Isserman: I will try to be courteous and urbane 
in my remarks. 

The Court: I am trying to help counsel, because if 
you were a member of this bar and you acted like that, 
the consequences would be much more severe. How- ! 
ever, I know that perhaps—well, I do not know what | 
the custom is where you practice, so I want to give you | 
the advantage of a warning in advance. ! 


The italicized portion of the foregoing is a threat which, 
as we shall see, was subsequently fulfilled. The excerpt 
also reveals a hostility to counsel because he was “from 
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out-of-town,” and the Court’s recognition of the effect on 
the jury of the Court’s previous rebukes of counsel in the 
jury’s presence. 

(e) On a simple matter of identifying a telegram, the 
Court by its intervention made difliculties for defense coun¬ 
sel and treated counsel in a bruscpie manner which was 
bound to influence the jury. Counsel was trying to indicate 
by whom the telegram was signed (J. A. 91, 92). 

Mr. Isserman: May 1 have the telegram dated Ax)ril 
12,1947, addressed to the Honorable John F. McGohey, 
United States District Attorney, U. S. Court House, 
New York, signed- 

The Court: Don’t go into all those details. 

^Ir. Isserman: 1 want to identify the telegram. 

The Court: Just identify it briefly. 

Mr. Isserman: I am going to give the- 

The Court: Don’t teil me that, just identify it briefly. 

Mr. Isserman: I am trying to do as YMur Honor 
tells me. 

The Court: The Court has the last word. 

Mr. Issennan: I shall complete the identification by 
indicating that it is signed by Tom C. Clark, Attorney 
General. 

(f) Several examples of tlie Court’s impatience and in¬ 
temperance in dealing with defense counsel appears from 
the following (J. A. 227-229): 

Q. [By ]\Ir. Isserman] ^Ir. Mclnerney, I now ask 
you whether or not Defendant Gerhart Eisler from his 
arrival in the United States in June, 1941, applied for 
any change of status from his status as to being there 
on a transit visa, up to and including February 4, 1947? 

^fr. Hitz: I object. 

The Court: Objection sustained. 

Mr. Isserman: I offer to prove that this witness, if 
allowed to answer, would state that the defendant Ger¬ 
hart Eisler never applied for change in status. 

The Court: Well, you mean you expect him to say 
no. That is the offer of proof. 

Mr. Isserman: No. 

The Court: Because your question calls for a yes or 
no answer. 
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Mr. Isserman: May I have the question read, x)lease°/ 

The Court: No, you may proceed. 

Mr. Isserman: Well, Your Honor, I would like to- 

The Court: You oui^ht to know how to make an offer 
of proof. 

Mr. Isserman: I am asking the stenographer to tell 
me what I asked. I want to make sure the defendant’s 
point is covered. 

The Court: You may do it this time but don’t do it 
again. You ought to know your own question. 

Mr. Isserman: May I object to the Court’s remark? 
I tliink it is improper and I ask that it be stricken out. 

The Court: The Court never strikes its own remarks. 
You may object to tlie Court’s remarks, but the Court 
never strikes its ow.n remarks. 

Mr. Isserman: I ask to have the Court’s remarks 
eliminated from the record. 

Would you read the question? 

(Pending question read by the reporter.) 

The Court: Yon see, that calls for a yes or no answer. 

Mr. Isserman: No, it doesn’t, it calls for it in the 
alternative, and I would like to state an offer to prove. 

The Court: State it. 

Mr. Issennan: I offer to prove that this witness, if 
allowed to answer, would answer that the defendant, 
Gerhart Eisler, did not apply for a change in status 
from the status of an alien in transit to Mexico from 
the time of his entry in the United States in June, 1941, 
up to and including February 6,1947. 

The Court: I still say the question calls for a yes or 
no answer. I think you are wasting time unneces¬ 
sarily and I sustain the objection. 

Mr. Isserman: I am constrained to enter another 
objection to Your Honor’s statement. 

The Court: Very well, you have the privilege of doing 
so. 

Thus several pages of display of feeling by the Court 
against defense counsel are hinged upon the Court’s def¬ 
inite misconception, persisted in, that the “whether-or-not” 
question asked of Mr. Mclnemey was capable of being an¬ 
swered “yes” or “no”. Although the colloquy was precip¬ 
itated by the Court’s unnecessary criticism of the offer of 
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proof, which had not been objected to, the Court ended by 
criticizing defense counsel for wasting time. In the short 
passage quoted, the Court rebuked counsel for not knowing- 
how to make an olfer of proof; refused at first to allow the 
reporter to re-read the question, then permitted it, but 
only wfith a warning that defense counsel should not again 
request the reporter to do so; and charged defense counsel 
with ‘‘wasting time unnecessarily.” Moreover, when these 
remarks of the Court were asked to be stricken from the 
record, the Court replied that while counsel might object, 
“The Court never strikes its own remarks.” {Cf. 9 Cyc. of 
Fed. Procedure 486-7 to the effect that an error in a remark 
made by a court “ordinarily is cured by the act of the 
judge in withdrawing it and ordering it stricken out.”) 

(g) At the close of one of the trial days, defense counsel 
indicated, after stating that he had completed the direct 
examination of the defendant Eisler, that he would have 
“one or two additional questions” to ask of Mr. Eisler when 
the Court reconvened and would not like to be precluded from 
doing so. The Court stated that he would not be j^re- 
cluded. At the beginning of the next day, when defense 
counsel was directed to proceed, the following occured (J. 
A. 136): 

The Court: You may proceed. 

Mr. Isserman: If the Court please, I had reserved 
the right to ask the defendant a few more questions. 
I should like to do so at this time. 

The Court: You do not reserve the right; the Court 
will grant that privilege in its discretion. 

Mr. Isserman: I mentioned it at the close of the 
session vesterdav. 

The Court: You may proceed. 

Even this simple matter became a subject of rebuke to 
defense counsel. 

(h) When the Court sustained a defense objection that 
no foundation had been laid for introduction of a document 
offered by the prosecution, the Court, although recognizing 
the legal soundness of the objection, nevertheless implied in 
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the jury’s hearing that defense counsel was being tech¬ 
nical and was obstructing the trial in that the transcript, if 
it were in evidence, “would be helpful” and that “the ob¬ 
jection, even if sustained, does not amount to anything.” 
(J. A. 54). 

(i) At one stage of the trial (J. A. 102-104), defense 
counsel, because of complaint by the appellant that there 
had been too many bench conferences out of his hearing and 
that he could not keep abreast of the course of the trial, 
requested the Court to allow appellant to be present at 
bench conferences or that the conferences occur not at the 
bench and that whenever necessary the jury be excluded 
from the court room. The Court refused to allow appellant 
to approach the bench, but stated that it would permit de¬ 
fense counsel to have such conferences in open court except 
for “some offers of proof” which it would not permit to 
be made in open court. Subsequently the Court refused 
to allow defense counsel to make certain offers of proof, in¬ 
cluding, as one of the grounds, that the Court would not 
permit such offers of proof in open court (J. A. 108, 109). 
Thereafter, defense counsel offered to approach the bench 
to make such offers of proof. In the presence of the jury, 
the Court refused in the following manner (J. A. 109): 

The Court: No; in the light of the statement made 
by defense counsel I will not allow tliat. You stated 
at the last bench conference that you preferred ev’ery- 
thing done in open court; that your client objected to 
having things done at the bench that he could not hear. 
I informed you that the only purpose of a bench con¬ 
ference is to protect the defendant. Now, you may 
not change back and forth. 

Mr. Isserman: I am not trying to change, if Your 
Honor please, but I believe an offer of proof is neces- 
saiy in this case, and if we cannot make it in open 
court, we should like to make it at the bench, although 
I believe- 

The Court: Proceed with the next question .... 

The Court, then, was punishing the defendant because of 
the position defense counsel had taken on the question of 
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bench conferences, and the Court’s comments, made in the 
jury’s presence, were harmful to the defendant, 

(j) The Court, at a subsequent time, did allow the defense 
counsel to make an offer of proof at the bench on a most 
important point, but only after a colloquy which had harm¬ 
ful effect on the jury. When the Court finally did allow it 
to be made, the Court was impatient with counsel and 
sought unduly to curtail counsel’s offer, as the following 
shows (J. A. 133-135): 

Mr. Isserman: Now, will vou tell us what vou in- 
tended to say to the House Committee on Un-Amer¬ 
ican Activities in the three minutes you asked for 
before being sworn? 

Mr. Hitz: I object. 

The Court: Objection sustained. 

Mr. Isserman: May I make an offer of proof? 

The Court: No, it is not necessary; I consider that 
irrelevant. 

Mr. Isserman: I believe if your Honor would hear 
my offer of proof it would not be irrelevant. I believe 
your Honor would so consider it. 

The Court: Ordinarily I do not permit offers of proof 
before the jury because that is an indirect way of get¬ 
ting testimony in before the jury after the Court has 
excluded it. Moreover, I consider the subject matter 
irrelevant. 

Mr. Isserman: I am perfectly willing to make the 
offer of proof at the bench if your Honor will allow us 
to make it there. 

The Court: You may come to the bench. 

(Counsel for both sides approached the bench, and 
the following occurred:) 

The Court: Make it very brief. Do not take the 
full three minutes; make it very brief. 

Mr. Isserman: The defendant, if allowed to answer 
this question, would state that he would have made the 
following remarks: “I am a political prisoner”- 

The Court: No, I am not going to allow you to road 
the whole statement. Wliat is the general import? 

Mr. Isserman: To the Committee causing this illegal 
arrest because the illegal arrest was procured by Mr. 
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Thomas and members of the House Committee on Un- 
American Activities; that the purpose of the arrest was 
for no purpose within the scope and power of the 
House Committee on Un-American Activities. 

The Court: I think you have given me enough to give 


Mr. Isserman: If you \nll hear me. 

The Court: Make it very brief. 

Mr. Isserman: I am trying to make it very brief; 
that he had no opportunity for full consultation with 
his counsel; that he was going to ask for an adjourn¬ 
ment until the matter of his arrest had been cleared up, 
and that the purpose of subpoenaing him had no rel¬ 
evancy to any matter within the powers of the Commit¬ 
tee; that the Committee had called him because of his 
])olitical views, and to prevent his departure to Ger¬ 
many. 


C. Undue intervention in examination and cross- 

examination. 

It has already been indicated that in the course of repri¬ 
manding defense counsel the Court interfered substan¬ 
tially with the progress of the examination and cross-exam¬ 
ination. Additional incidents of this prejudicial conduct 
are found in the record. 

(a) At the most crucial portion of the appellant’s direct 
examination, the Court intervened in a manner bound to 
give the jury the impression that the defendant was guilty 
(J. A. 131, 132): 

Q. [By Mr. Isserman] Mr. Eisler, on February 6, 
1947, when you were present before the House Commit¬ 
tee on Un-American Activities did vou at anv time 

» V 

refuse to be sworn ? 

A. [By the defendant] No; I made repeated efforts 
to be sworn in. 

By the Court: 

Q. When you say you made repeated efforts to bo 
sworn you mean you made offers to be sworn on con¬ 
dition— 

A. (Interposing) Yes. 
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The Court: (Continuing)—that first you be given an 
opportunity to speak? 

A. Correct. 

Q. You did not make any unconditional offer to be 
sworn, did you? 

.V. It was conditioned if I would be allowed three 
minutes to speak I would unconditionally take the oath. 

By ]\Ir. Isserman: 

Q. And did you tell the members of that Committee 
and the Chairman how long a period you desired in 
which to make a few remarks? 

A. Many times; e.xactly three minutes. 

The Government attorney would not have been allowed to 
interjjose tliese questions in the course of direct examina¬ 
tion of the defendant, as the Court did. The Court certainly 
did not act impartially when it addressed a leading question 
to the defendant and characterized his effort to make objec¬ 
tions to the Committee proceedings before being sworn as 
a “condition” imposed by the defendant on the Commit¬ 
tee’s procedure. 

(b) The appellant was explaining under cross-examina¬ 
tion that if the hearing before the Committee had proceeded 
he would have answered those questions which he believed 
to be relevant. The Court intervened as follows (J. A 
143): 

By the Court: 

Q, You mean you would have made yourself the 
judge ? 

A. [By the defendant] By no means, Mr. Judge. If 
the Committee would liave told me, ‘Certain parts of 
your biography are relevant,’ ami would have con¬ 
vinced me they are relevant, I would have given them 
also parts of my biography. 

Thus an unfavorable impression was created before the 
Jury, even though both Government counsel and Court knew 
that the defendant’s obligations at the hearing before the 
Committee, had he been prox)erly called and sworn to tes¬ 
tify, would have been to answer only pertinent questions. 
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Further, defense counsel, on redirect examination, was not 
permitted to clarify this point before the jury. (J. A. 14G, 
and see D, post). 

(c) The Court assumed, the prosecutor’s role by a vigor¬ 
ous cross examination of the defendant, which closed the 
government attorney’s cross examination (J. A. 145). 

Q. [By iVIr. Ilitz] You never took the oath to testify, 
did you, Mr. Eisler ? 

A. [By defendant] I was prevented to take the oath 
by illegal pi’oceedings of the Committee. 

"Q. You did not take the oath, did you? 

By the Court: 

Q. Aiiswer yes or no. 

A. I couldn’t take the oath. 

O. Answer ves or no. Did vou take the oath? 

V • 

A. No, I didn’t take the oath. 

Mr. Hitz: No further questions. 

(d) In the course of the trial and in the presence of the 
jury, and excluding rulings at bench conferences, the Court 
ruled on 52 objections made by Government counsel. At 
the same time, the Court on its own motion, without inter¬ 
vention of Government counsel, made 54 objections directed 
to the defense.^ Under these circumstances, the jury could 
not but be convinced that the Court was largely conducting 
the prosecution. 


D. The Court erred in that it made inconsistent rulings on 
evidence prejudicial to appellant; it allowed the prose¬ 
cution to examine on and argue concerning certain sub¬ 
jects, while den 3 dng to the defense the opportunity to 
introduce evidence thereon. (Point 3 on Appeal). 

(a) The prosecution introduced evidence to show that 
counsel for appellant was present in the Committee hearing 
room (J. A. 26, 27). Testimony and prosecution argument 
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also enabled the jury to infer that it was the proper func¬ 
tion for counsel, and not a witness, to make a legal objection 
before the Committee (J. A. 49, 165). But the Court did 
not permit the defense to show that under committee prac¬ 
tice counsel would not be permitted to speak (J. A. 107), 
and that counsel had therefore instructed the defendant to 
make his own legal objections (J. A. 146, 149, 150). IVe 
submit that this exclusion was prejudicial error because it 
eliminated evidence relative to the issue of whether the de¬ 
fendant had refused to be sworn or had merely tried to 
make an objection, and because it permitted an erroneous 
impression to be conveyed to the jury without opportunity 
to the defense for correction. 

(b) The Court e.xcluded evidence, offered by the defense, 
as to the contents of the three-minute statement that the 
appellant tried to make the Committee (J. A. 133-135). Al¬ 
though it ruled that this subject-matter was irrelevant, 
nevertheless, it permitted the prosecution, over objection, 
to argue its own version of what the defendant had in¬ 
tended to say (J. A. 166, 157). 

(c) The defense was not permitted to introduce evidence 
that the appellant would have answered questions if he 
had been allowed to make his three-minute objection. (J. 
A. 121, 135). Yet the prosecution was allowed, over objec¬ 
tion, to elicit answers on cross-examination designed to 
demonstrate that the appellant would not have answered 
questions even if he had been allowed to make his objec¬ 
tions. Indeed, the Court even assisted the prosecution in 
this examination (J. A. 140-145). When the defense at¬ 
tempted to clarify what was obviously a damaging impres¬ 
sion before the jury, the Court refused to allow the defense 
to show that the appellant would, as was his right, have 
answered pertinent questions while declining to answer 
questions beyond the Committee's authority (J. A. 146, 
147). 
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E. The Court erred by refusing to permit defense counsel 
to object to Court’s charge out of the hearing of the 
jury. (Point 4 on Appeal). 

A further instance of ])reju(lice was the trial Court’s con¬ 
duct in preventing defense counsel from objecting to its 
supplemental cliarge out of the hearing of the jury, despite 
counsel’s exijress rcHjuest for leave to approach the bench 
(J.A. 177). 

Kule 30 of the Rules of Criminal Procedure provides in 
part: 

Xo ])arty may assign as error any portion of the charge 
or omission therefrom unless lie objects thereto before 
the jury retire's to consider its verdict, stating dis¬ 
tinctly the matter to which he objects and the ground 
of his objection. Oppoyhiuif(/ shall ha given to make 
the objection out of the hearing of the jury. [Emphasis 
supplied.] 

The purpose of the italicized sentence is obvious: to with¬ 
hold from the jury knowledge of what portions of the charge 
counsel considers detrimental to his case. The Court’s 
violation of this clear rule and its purpose is, in addition 
to evidence of bias, an independent ground for reversal. 

F. Comments at the hearing on the motion for new trial. 

(a) Certain remarks made by the Court at the hearing 
on the motion for new trial are unusually revealing. The 
following colloquy took place (J. A. 190): 

Mr. Issennan: . . . We say that there is no circum¬ 
stance, as far as we understand the cases, in which a 
defendant can bo ])unished before the jury by rebuking 
his counsel in the jury’s presence. 

The Court: If counsel oversteps the bounds, I think 
the Court has a right to check counsel. It is unfortunate 
that the defendant suffers. But in this particular case 
the Court took care to explain to counsel at the bench 
conference the type of conduct and the type of manner 
that was expected. [Emphasis added.] 
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This cxchaTii|:e, coupled with the bcucli colloquy described 
in section B(d), supi'a, shows that the Court was fully aware 
that its reprimands of counsel before the jury injured the 
defendaTit. It also sliows that the Court realized that it had 
'threatened to make the defendant sulTer for allei^ed (and, 
we assert, non-existent) misconduct of defense counsel, and 
that it had carried out the threat. 

(b) Tlie Court itself admitted that it had no feeling that 
counsel intended to be discourteous (J. A. 11)0), that the 
record did not divulge provocative conduct by counsel, and 
that the alleged misconduct merely “involved brusqueness 
of tone and matters of that kind” (J. A. 191). 

(c) Throughout the hearing on the motion the Court dis¬ 
played imx)atience. Thus when counsel j-eferred to the 
Canons of Judicial Ethics, the Court stated (J. A. 198): 

I simgest that vou confine vourself to the law and not 
tell me tliat the ('’ourt violated judicial ethics. I think 
the Court is a better judge of that. 

The Court also remarked (J. A. 201): 

Vou gentlemen have taken almost lhree-(juarters of 
an hour on this motion for a new trial. That is longer 
than we ordinarily give to motions for new trials. 

For other manifestations of impatience, see J. A. 186, 191, 
195,198, 199, 200, 202, 203. 

G. Concluding analysis. 

When an American judge exhibits bias and unfairness 
in a case before him, he injures one of the most cherished 
of our institutions. When his prejudice is directed against 
an alien dissident, such as the defendant here, the injury 
is aggravated, for then, as in the Sacco-Vanzetti case, there 
is published to the world our domestic shame. The judge 
is, therefore, held to a high and unyielding standard in the 
execution of his oath of office. The first of the Canons of 
Judicial Ethics of the American Bar Association calls on 
the judge to be courteous to counsel. The fifth canon 


requires that he be “temperate, attentive, patient, im¬ 
partial.” So important to tlie judiciary is the preserva¬ 
tion of public confidence and respect that the judf^c must 
not only he imj)artial, he must ajjprar impartial as well. 
Whitaker v. McLean, 73 App. D. C. 259, 118 F. (2cl) 596. 
“The trial judge should be so impartial in the trial of a 
criminal case, that by no word or act of his may the jury 
be able to detect his personal convictions as to the guilt or 
innocence of the accused.” E(/au v. United States, 52 App. 
1). 0. 384, 397, 287 Fed. 958, 971. 

The demonstration on appeal of trial court bias is cus¬ 
tomarily difficult, ])articularly wlmm the bias is pervasive 
rather than e.xhibited in exaggerated outbursts. It is not 
often that, as in tlie Whitaker case, a judge uses a foul i 
epithet in court. The record on appeal cannot convey the | 
hostile tones of voice and attitudes, or the titters from the 
jury box, or the electrified atmosphere of the trial room. 
These intangibles existed in the trial of this case to an 
almost unbelievable degree, but tliey can be reconstructed 
on appeal only through the unsatisfactory medium of infer¬ 
ence from a cold record. But the cohl record here, we sub¬ 
mit, is alone convincing that tlie trial Court exhibited an 
active bias, hostility and prejudice toward the defendant 1 
throughout the trial and in the sentencing. The trial judge | 
was, when measured by the canons ’ requirements, discourte¬ 
ous to counsel, intemperate, inattentive, impatient, partial. 
He was not impartial and did not appear to be impartial. 
He discriminated in Ids treatment of the defense and the 
prosecution. He ajiplied restidctive rules to the defense 
alone. He exacted retribution for fancied slights, as in 
refusing to entertain offers of proof. Under the guise of 
expediting the trial, he xn’olonged it by unnecessary harass¬ 
ing of counsel and petty bickering. He rebuked and ridi¬ 
culed defense counsel witliout cause. He minimized defense 
evidence. His inconsistencies in ruling on admissibility of j 
evidence were adverse to the defense. In his raising of 
objections and in Ids cross examination of the defendant 
he came close to conducting the jirosecution. AVorst of all, 
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tills misconduct seems to have been, to some extent at least, 
intended. The record shows that tlie trial .iud”:e realized 
the effect Ids rebukes would have on the jury; he threateneil 
defense counsel to that effect, and, after carryimj^ out his 
throat, justified his action on the i^rounds tliat a defendant 
must suffer for his attorney’s sup])osed lack of urbanity. 

This conduct on the part of the trial jud.ij:e deprived the 
defendant of the fair trial which is his constitutional rii^ht. 
The Court’s expressions in the jury’s presence cannot 
but have influenced the jury deeply. Sfarr v. United Sfnfes, 
153 U. S. 014, 626. Tlie defendant was thus deprived of 
"'Mf Constitutional~ri,^-lit to trial by jury. The Court’s 
dero^iratory comments on defense evidence exceeded the per¬ 
missible bounds of judicial comment, and invaded the prov¬ 
ince of tlie jury. Sfarr v. U'nitcd States, supra, at 624, 625. 
Its excessive participation in the examination of defense 
witnesses, particularly in cross examining the defendant, 
and in making objections was prejudicial error. Adler v. 
j^^United States, 182 Fed. 464; Martucci v. Droohlifu Cliil- 
droAs Aid Socirtp. 140 F. (2d) 7.32; Wil liains v. United 
States, 93 F. (2d ) 68 5. 

The trlai~Court justified some of its actions on the basis 
that defense counsel was provocative. This we deny, and 
the Court itself conceded that the record does not reveal 
^as much. But even were such the case, it would not remedy 
the error. See Lambert v. invited States, 101 F. (2d) 960 
(C. C. A. 5th), holding that though prejudicial argument 
between Court and counsel resulted from the fault of coun¬ 
sel it was nevertheless ground for reversal. Cf. Conimon- 
icealtli V . Stallone, 281 Pa. 41,126 Atl. 56, in which the Court 
reversed for a display of feeling by the trial Court, stating 
that it did not matter whether the Court or counsel was re¬ 


sponsible for the situation. 

The present case is more extreme than the Whitaher case, 
supra, in which this Court reversed judgment (even while 
concluding that the appellant-plaintiff’s claim was probably 
without merit) for a single remark made by the trial Court. 
That was a civil case, this a criminal case. In that case, the 
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Court’s epithet \vas spoken out of the jury’s presence. ! 
Nevertheless, tliis Court applied the rule that “a right to ! 
be tried by a judge who is reasonably free from bias is a i 
part of the fundamental right to a fair trial.” | 

This case is more extreme, also, than Erjan v. United \ 
States, 52 App. D. C. 384, 287 Fed. 958 (1923), in which the I 
Court reversed on grounds indicated as follows (at 397, j 
287 Fed. at 971): i 

... these exceptions challenge the demeanor of the judge ! 
toward the defendant. Wliile there is perhaps no | 
single instance involving error so prejudicial as to ! 
warrant reversal, we are convinced that, considered ! 
as a whole, tlie rights of tlie defendant were so pre- | 
judieed thereby as to deprive him of that fair and im- I 
])artial trial wliich the Constitution and the law of the | 
land accords to every citizen accused of the commission i 
of crime. [ 

In the present case, any one of many instances would, stand- j 
ing alone, involve prejudicial error. j 

III. The Court Erred in Excluding Proffered Evidence that ; 

the Committee was Acting Improperly and Beyond the i 
Scope of Its Authority. (Point 5 on Appeal). | 

The Court refused to permit the defense to prove that ! 
the House Committee on un-American Activities did not ! 
summon Eisler in order to elicit any information upon a j 
matter of inquiry committed to it by Congress, but rather | 
to harass and punish him for his political beliefs and to ! 
prevent his departure from the United States and his return j 
to Germanv; and that the Coinmittee acted for ulterior I 
motives not within the scope of its or Congress’ powers. ! 
(J. A. 101,102, 104, 119, 120).-’ | 

•‘We may note that clear indications that such were the Committee’s pur- I 
poses appear in statements made by a majority of its mcTiibers on the House j 
tioor. Sec ‘.>3 Con^. Kec. 1177-ns(i (Rep. Nixon), 1181-1182 (Rei>. Rankin), | 
1182 1 184 (Rep. Bonner), 1184-1180 (Rep. Mundt), 1180-1187 (Rep, Vail), j 
Thus Rep. Nixon stated (at IISO): “The resolution [to cite Kisler for con- j 
tempt] before the Mouse today projtoses a verj’ simple and direct question. By I 
adoptin;; tlie riqxirt of our (ommittee concernin;' an obvious contempt, this j 
House can put Mr. Kisler out of circulation for :i suflicieut period of time for i 
the Department of Justice to jiroceed against him on more serious charges.” 
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The Supreme Court has repeatedly lield, however, tliat 
Congress’ power to investigate and to c*om])el testimony is 
limited to an inquiry in aid of the legislative functions, hi 
re Chapiiuni, IGG U S. GGl ; Sinclair v. United States, 279 
U. S. 2G3; Kilhonrn v. Thompson, lO.'l F, S. IGS; MeCrain v. 
Banghertij, 273 U. S. loo; Jnrncp v, Mae(d'ae]:en, 294- U. S. 
125. The contempt statute reaches no further than Con¬ 
gress’ constitutional power, and does'not ))unish the with¬ 
holding of testimonv Congress mav not validlv exact. Sin- 
clair V. United States, snpra; In re Chapman, supra. It is 
clear in each of the cited cases that, as stated bv Mr. Justice 


Brandeis in Jiirnep v. MaeCraehen, snpra. at 147, ‘‘asser¬ 
tions of Congressional privilege are subject to judicial re¬ 
view.” Thus in the Sinclair case the Su])i‘eme Court 
acknowledged the right of a defendant ])rosecuted under 
the very contempt statute hei'e involved to introduce evi¬ 
dence to show tliat the investigation, which he frustrated 
by his refusal to answer questions, was “avowedly not in 
aid of legislation” (at 295). 

By e.xcluding such evidence in the ))resent case, the trial 
Court hold that action of a Congressional committee can¬ 
not be challenged or reviewed. The Court stateti (J. A. 120): 

“I have to assume, and I shall assume, that the Committee 
was making an investigation for proper purposes within 
the power of Congress; .... ” This denial of the right to 
judicial review'flouts the numerous Supreme Ceurt decisions 
to the contrary. It is a violation of due process of law, 
contrary to the Fifth Amendment, since it sanctions the 
harassment and x)erseciition of individuals for political pur¬ 
poses by a legislative committee. Since Colonial times 
Americans have been fearful of Star Chamber proceedings 
and insistent on judicial protection against unwarranted in¬ 
quisition. See Jones v. S. E. C., 29S L. S. 27, 2S. Con¬ 
gressional committees, as any sojJiisticated ]K‘rson realizes, 
sometimes abuse their powers; sometimes they act for 
partisan puri)Oses; sometimes their “hearings” are not 
investigations at all but ratlnu- devices for obtaining pub- 
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licity, spreading proi)agan(la, and slandering politicjil oppo¬ 
nents. See 8 Wigmore, Evidence (3d ed.) § 2195, p. 80. 

Apprehensions oi‘ such eonduet were voiced in (Congress 
when the contempt statute was being- debated, but were met 
by assurances tliat individuals would bo protected by the 
judiciary’s i-eview of the legislative iiKjuiry. See 26 Cong. 
Globe 439, 440, 34th Cong., 3d Sess., remarks of Senator 
Bavard. 


IV. The Court Prevented the Defense from Proving, and 
the Jury from Finding, Matters of Proper Defense. 

A. The Court erred in that its charge was equivalent to 
directing a verdict of guilty. (Point 6 on Appeal). 

The position of the prosecution was that tlie appellant 
had refused to be sworn except on his own conditions. The 
position of the delense was that the appellant had not made 
such a qualified refusal, but had merely attempted to state a 
legal objection to being sworn—as was his right. This 
raised an issue for the jury. The Court, however, refused to 
give requested charges which would have submitted this 
issue to the jury (J. A. 180, requested charges 17, 18, 19, 
20, 21). Instead, its charge at once found that there had 
been a refusal to take the oath and mis-stated the defense 
position. The Court stated in its charge (J. A. 173) : 

In this case it appears that the defendant was re¬ 
quested by the Chairman to take the oath several times, 
but on each occasion, the defendant either refused cat¬ 
egorically or refused except on certain conditions, that 
he specified ... 

As 1 understand it, the defendant contends that he 
wanted an opportunity to make a statement concerning 
his arrest before he teas sworn. The law is that a wit¬ 
ness does not have the legal right to dictate the con¬ 
ditions on which he will or will not take the oath as a 
witness, or the conditions on which he will or will not 
testify. [Emphasis added.] 

When the Court’s attention was called to the misstate¬ 
ment of the defense position, apparent in the second para- 
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j^raph of the above excerpt, it aj^reed to supplement the 
charge (but only after the i)rosecutiiig attorney had joined 
in the defense request for clarification) (,J. A. 175, 17G). 
The supplemental charge was as follows (J. A. 177): 

Ladies and gentlemen: I am going to expand one 
little statement that 1 made to you. 1 have stated that 
the defendant contends that he wanted an opportunity to 
make a statement concerning his arrest. In order that 
there may be no ambiguity, I am going to read to you 
what the defendant said on the witness stand concern¬ 
ing this matter. . . . 

He was asked: AVhy did you ask the committee for 
3 minutes to make some remarks before vou would be 
sworn on the morning of Februarv bF 

His answer was on this witness stand: ‘Because I 
had objection against the whole, what 1 considered un¬ 
lawful proceedings of this committee against my per¬ 
son.’ This states his contention in his own words; hut 
I want to repeat again that a ivitncss docs not have the 
legal right to dictate the conditions on ichich he will 
or w'ill not testify, or to insist on making a statement as 
a co7iditio7i of taking the oath as a witness. [Emphasis 
supplied.] 

It is apparent that the portion italicized in this excerpt 
effectively nullified any correction made by the Court in its 
statement of the defense position. But even were this not 
the case, the supplemental charge did not in any manner 
cure the error of the Court’s finding (first paragraph of 
preceding excerpt) that the a])pellant had refused to take 
the oath. This issue was in contest, and the jury had to 
find it to return a verdict of guilty, whether or not the de¬ 
fense position was accurately stated. 

This finding of fact by the Court, coupled with the instruc¬ 
tion that the appellant could not lawfully condition his 
willingness to take the oath, removed from the jury the 
major issue of fact and was a direction of a verdict of 
guilty. The misstatement of the defense position further 
aggravated the situation. 
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B. The Court erred by excluding- proffered evidence that the 
appellant merely attempted to make a legal objection 
to his being s-yvorn by the Committee. (Point 7 on 
Appeal). 

The Court also erred by refusing requested charges to 
the effect that the jury should acquit if it found that the 
appellant had merely attempted to make a legal objec¬ 
tion to the Committee’s requiring him to be sworn and 
to testify . (Point 8 on Appeal). 

The record shows that the dcferidaut insisted on being 
permitted to make a three-minute statement before taking 
the oath to testify before the Committee, and that he also 
stated that he was not refusing to be sworn. The appellant 
attempted to show at the trial that in fact he had not refused 
to be sworn, but had merely attempted to raise legal ob¬ 
jections to being sworn and to being required to testify. 
Various items of evidence offered for this purpose were ex¬ 
cluded by the trial Court, including evidence of the contents 
of the intended three-minute statement (J. A. 133, 134, 138, 
139). This statement, described in appellant’s offer of 
proof (J. A. 134, 135), was an assertion of such objections. 
Other such excluded evidence was testimony offered to show 
that appellant’s counsel had adWsed him that appellant 
(and only appellant) had a right to make such objections 
(J. A. 122,126,133,146,149,150), that appellant believed he 
had basis for objection (J. A. 199, 120), and that he would 
have taken the oath and testified after he had made his 
objections (J. A. 135). The trial Court denied appellant’s 
requests for charges to the effect that the jury must acquit 
if it found that the appellant merely attempted to make 
legal objections to being sworn and to being required to 
testify (J. A. 180, requests 19, 20). These exclusions of 
e\’idence and denials of requested charges were in error. 

Even if a qualified refusal to be sworn is a default of ap¬ 
pearance under the statute (see post section V, for our 
contention to the contrarj*), the defendant must still be per¬ 
mitted to prove that he did not in fact so refuse, and the 
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factual issue must be left to the jury. If the defendant was 
merely tryini; to make legal ohjc'ctions, obviously there 
was no refusal to be sworn, and hence no default, much 
less “willful'’ default, even utilizing the ('ourt's definition 
of “willful’' as merely voluntary. That a witness has the 
right to object to questions either directly oi‘ through coun¬ 
sel is elementary due proc(‘Ss. Assertion of that right can¬ 
not “obstruct the performance of the duties of the legisla¬ 
ture” and is therefore not Constitutionally punishable. 
{Jurney v. MacCrackcii, supra, at 147). Representative 
Thomas, chairman of the Committee, liimself testified in 
effect that it was proper i)rocedure for a ])erson ai)pearing 
at a Committee lu'aring to make legal objections before 
complying witli the request objected to (J. A. 49). The de¬ 
fendant certaiidy cannot be held to liave defaulted if all 
he tried to do was to conform to the practice recognized by 
the Committee as proper. 


C. The Court erred in excluding proffered evidence that the 
appellant had, at the Committee’s request, been unlaw¬ 
fully arrested and brought in custody to the Committee 
hearing. (Point 9 on Appeal). 

The Court e.xcludod evidence offered to show that the 
defendant was, at the C’ommittee’s re([uest and instigation, 
unlawfully arrested. The evidence excluded was: (1) that 
Eisler was, as the De])artment of .Justice knew, an Austrian, 
not a German, national, and heiice not an enemy alien 
{United States ex rel. Schivartzkopf v. Uhl, 37 F. (2d) 
891); (2) that no warrant was in the possession of the ar¬ 
resting oflicers or served on the appellant; (3) that the 
government had previously abandoned any further arrests 
or internments of enemy aliens; and (4) that the purpose of 
the arrest was to bring the appellant to the Committee hear¬ 
ing in custody and to punish him for his political beliefs 
(J. A. 79, 80,* 82, 87, 88, 89, 90, 91, 98, 100, 101, 102, 108, 
109,117,118,124, 213,1). Ex. 1 for Id.). 

A Congressional committee’s subpoena powers do not, 
of course, comprehend the power to order the arrest of x)ros- 
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pective witnesses and their forcible appearance before the 
coniniittee. Xor should the courts lend themselves to so j 
l)alpable an abuse of process. A witness who is unlawfully j 
arrested and unlawfullv broue:lit before a committee against • 
his will does not voluntarily ap])ear and cannot be punished i 
for contem])t foi‘ refusiii”; to testify. United States v. j 
Dolseu, U. S. D. C., District of Columbia, Criminal No. | 
G5S01, decided Juno 20,1946, also involving illegal conduct of j 
the House Committee on Un-J.merican Activities. j 

We submit that due pi-ocess of law, guaranteed by the | 
Fifth Amendment, and freedom from unreasonable search | 
and seizure, guaranteed by the Fourth Amendment, prevent | 
the punishing for refusal to testify of one who, as hero, has j 
been at the Committee's instigation illegally arrested, jailed | 

and hauled before it. ! 

! 

D. The Court erred in excluding proffered evidence relative | 
to appellant’s good faith and lack of a bad purpose. | 
(Point 10 on Appeal). i 

I 

The Court erred in refusing to charge that the jury j 
must acquit unless it found that the appellant had an 
evil intent in refusing to be sworn and that ‘ ‘willfully” i 
means with a bad purpose and evil intent. (Point 11 on I 
Appeal). ! 

The Court erred in charging the jury that “willfully” 
required only that the appellant had acted intentionally 
and deliberately, as contrasted with accidentally and 
inadvertently. (Point 12 on Appeal). 

The contempt stntutc, of course, puuislies a default of 
api)earauce only if made “willfully.” The trial Court con¬ 
strued this term as requiring only that the default be 
voluntary as distingiiishcd from acci<lontal or inadvertent; 
it rejected any construction that the term implied bad faith 
or a bad purpose. This issue as to the construction of the 
statute arose in several applications; the charge to the jury 
defining the term (J. A. 172), the refusal to grant defend¬ 
ant’s requested charges on the subject (J. A. 78; requests 
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4, 3 and 7); and the exclusion oT evidence proffered for tlie 
])urpose of showinj^ j^ood faith,'’ 

This Court has iust sustained the statutory construction 
here objected to in Fields v, Ftilted States. Xo. 9480, Octo¬ 
ber 27, 1947. We consider the Fields decision erroneous on 
the basis of l^.ttiled Slates v. Murdoch. 290 U, S. 389; Ilart- 
zell V. United States. 322 V. S. GSO; Screws v. United States, 
325 U. S. 91; and the Icii’islative back<*Tound (see 34 Cong, 
(xlobe 405, 406, 34tli Cong., 3d Sess., remarks by Represen¬ 
tative Orr), pone of which was consi dered in the Fields 
opmipn. While saving this point, we are unable to bfieflt 
because of limitations of space.*’ 


E. The Court erred in excluding proffered evidence that the 
appellant was, at the time he appeared before the Com- 
mittee, an alien in transit detained in this country 
against his will. (Point 13 on Appeal). 

Tlie Court excluded evidence offered to show tiiat the ap¬ 
pellants status in this country was that of an alien in 
transit, that his presence in the United States was in¬ 
voluntary, and that despite his repeated efforts to obtain 
permission to leave the country, lie was detained here by 
government authorities against iiis will (J. A. 95-98, 115, 
116). 

Tlic .speeific oxcliisions rt* for red to are as follows: exclusion of evidence 
of what occurred when appellant :ipiieared before the ('o:uniittee on Xoveinber 
22, 194(1, ])ursu:mt to an earlier subpoen.a (.1. IIS, 119) ; exclusion of 
evidence of appelhint's Ixdief :is to whether the ])urpose of the Coinniittee in 
callinj; him was to ])revent his dep:irture from Germany (.1. A. 119, 120) ; 
exclusion of evidence :is to whether aiipellant had. at the time he was served 
with the subpoena, the intention of ;ii)pe:iriu^ in resj)onse thereto (.1. 121) : 

exclusion of evidence as to the .advice lie received from his counsel on his le;i:il 
rights before tlie Committee, imdudin^ his rieht to m.ake objections (.T. 122, 

12(1, 123, 140, 149, I.IO') ; exclusion of evidence as to his conception of his 
lejial rifjhts (.1. 140) ; exclusion of evidence of what he had intended to 

say to the Committee in his re(inested 3minutes for rem.arks and th.at lie 
I merely intended to make cert.ain lep:al objection.s to bein" rc(iuired to be sworn 
and testify (.1. A. 133, 134, 13.'), 13S, 139). The trial Court prevented the 
defense from clarifyin" the record for appeal j)urf>oses. by prohibiting; offers 
of proof with resj)ect to most of the exclusiotis listcl. We submit that the 
rulings preventing offers of proof were iiniovations without ;iny basis in law. 

6 .\ppellaut's motion for leave to file an SO page brief was granted for 
60 pages. 
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I 


The authority of the House Un-American Activities Com- I 
mittee to investigate can constitutionally extend only so i 
far as its inquiries are in aid of the formulation of valid j 
legislation. Kilbounie v. Tkontpson, 103 U. S. 168; Me- \ 
Grain v. Daugherty, 273 U. S. 135; In re Chapman, 166 U. S. 
661; Jurney v. iMcCracken, 294 U. S. 125. In view of the 
nature of the jurisdiction assigned to the committee; no 
other power of Congress or of either House (as, for ex- ! 
ample, a House’s power to determine the qualifications of i 
its members) can possibly justify the committee’s inquiries. I 

To require the defendant to assist Congress to formulate | 
legislation would be in violation of international law. Each | 
person owes primary allegiance to the state of which he j 
is a citizen or subject. When present in a foreign country', i 
he is, as stated by Justice Field, “bound to obey all the j 
laws of the country, not immediately relafiny to citizen- \ 
ship, during.. .sojourn in it.” Though his “absolute and per- | 
manent allegiance” is to his own sovereign, he owes to the | 
country of residence “a local and temporary allegiance.” i 
Carlisle v. United Stales, 16 Wall. 147, 154 (emphasis 
added); The Schooner Exchange v. M’Faddon, 7 Crunch 
116, 144; United States v. Wong Kim Ark, 169 U. S. 649, 
693. 

The numerous cases holding aliens subject to domestic | 
laws involve ap]dieatio]i of the police or regulatory power, i 
The duty to assist the formultion of legislation, however, ! 
is clearly a requirement of allegiance, not of the police ! 
power. It is thus distinguishable from a duty to testify in | 
court as a witness, say, to a crime committed in the country | 
of residence. It is an obligation which “immediately re- | 
lates to citizenship”, to use Justice Field’s phrase. One | 
who cannot help to elect the legislators should not be re¬ 
quired to help them legislate. I 

It may be that an alien domiciled in this country has a I 
suflicient nexus with our government so that he, within his | 
“local and temporary allegiance,” owes assistance to the | 
legislative process. But to impose such an obligation on a i 
transient alien, particularly one whose stay has been com- ! 
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pelled by the very govennneiil seeking to impose the duty, 
seems clearly a requirement of allegiance which cannot be 
justified under the law of nations. 

A clear analogy exists in the obligation, which arises 
from allegiance, to protect the state by taking up arms in 
case of war. Tin* duty of assisting the government to for¬ 
mulate legislature is comparable to the duty of i)rotecting 
the government from enemy action. 

It is an accepted rule of international law that aliens do 
not owe to the state in which they reside the duty of bear¬ 
ing arms in its defense. Aliens are not, therefore, subject 
to compulsory military service without violation of inter¬ 
national law. 4 Moore, International Law Digest (lOOG) 
sec. 548, collecting precedents; 3 llackworth, Digest of In¬ 
ternational Law (1942) sec. 281. 

This nation has recognized this principle as regards 
aliens resident within its boundaries. It has insisted that 
foreign nations recognize it as regards American citizens 
'resident abroad, as in 1804 when the State Department ve¬ 
hemently protested British impressment of American cit¬ 
izens in Great Britain. 4 iMoore, International Law Digest 
(1906) 52. 

Congress has infringed on this ])rinciplc in minor re¬ 
spects ill the selective service acts occasioned by World 
Wars I and II, by subjecting to the draft alien residents 
who have declared their intention to become American cit¬ 
izens. Even this infringement, limited as it was to res¬ 
idents, not transients, and to those who had already taken 
steps to change their allegiance, aroused vehement protests 
from sister states and caused our Executive embarassment. 
See 3 Hackworth, Digest of International Law (1942) 
602 ff. 

Suppose an American citizen en route to France, touched 
at an English port, or visited in England temporarily. 
Surely the House of Commons could not, without violating 
international law, compel him to testify in order to assist 
Parliament to determine British foreign or domestic policy. 
Still less could it compel him to testify regarding actions 
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and policies of the United States j^wornment. We can 
imagine the indignation which such a procedure would in¬ 
spire in this country, and the representations which would 
be made by our State Department of violations of inter¬ 
national law. Or can we suppose that on Winston Churchill’s 
recent visit to this country, he could liave been compelled 
to testify before a Congressional committee to assist the 
formulation of federal legislation? And would not such 
an attempted inquisition of IMr. Churcliill have seemed par¬ 
ticularly outrageous if it dealt with the actions and policies 
of foreign governments, perhaps even including his own? 

Doubtful as the case may be with respect to aliens who 
have taken up residence in this country of their own accord 
it seems incredible that the committee can exact testimony 
to aid legislative formulation from an alien in transit 
through this country or on a temporary visit. Still less 
can the committee exact such testimony from an alien who 
has been detained in this country against his will and who 
was produced to the committee as a i)risoner. 

We are not to suppose that Congress meant to violate 
the law of nations exce])t upon the clearest showing of 
such a legislative intent. No such intent appears in the 
definition of the Committee’s jurisdiction, and it follows, 
therefore, that the Committee had no power to compel the 
defendant’s testimony. This being the case, the appellant 
did not violate the statute, since it is only as broad as the 
power of in(]uiry it protects, hi re Chapman, 166 U. S. 661; 
Sinclair y. United States, 279 U. S. 263; Townsend v. United 
States, 68 App. D. C. 223, 95 F. (2d) 352, cert, denied, 303 
U. S. 664. 
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V. The Indictment Does Not Allege a Violation of the 
Statute, nor was a Violation Proved. 

A. The Court erred in denying the motion for judgment of 
acquittal, since there was insufficient evidence to go to 
the jury. (Point 14 on Appeal). 

1. There was no i)roof that the Connuiffee sought any testi¬ 
mony from the appellant upon matters of inquiry com¬ 
mitted to it. 

The indictment alleged that the appellant was “sum¬ 
moned as a witness ... to give testimony before the . . . 
Committee . . . upon matters of inquiry committed to said 
Committee . . . and was directed to be sworn to testify on 
said matters ...” (emphasis supplied.) 

The allegations italicized were essential portions of the 
indictment and had to bo proved. In Sinclair v. United 
States, supra, involving a prosecution under the same 
statute, the Supreme Court expressly recognized tlie need 
for pleading and proving that the testimony sought was 
pertinent to an authorized inquiry of the Congressional 
Committee. The Court stated (at 296, 297): 

Appellant earnestly maintains that the (luestion was 
not shown to' bo pertinent to any inquiry the Com¬ 
mittee was autliorized to nuike. The United States 
suggests that the presumption of regularity is suffi¬ 
cient without proof. But, witliout determining whether 
that presumption is aj^plicable to such a matter, it is 
enough to say that the stronger pi-esumption of inno¬ 
cence attended the accused at tlie trial. It was there¬ 
fore incumbent upon the Ihiited States to plead and 
sliow that the question pertained to some matter under 
investigation. 

In the present case, no evidence whatever was produced 
to show that the appellant was summoned on a matter of in¬ 
quiry committed to the Committee. Hence there was a fatal 
defect of proof, and the Court should have entered a judg¬ 
ment of acquittal. 
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2. The proof does not csfahlish that the appellant 
refused to be sworn. 

The iiullctment alleiced that the appellant “refused to 
be sworn to testify.’’ The uncontradicted evidence shows 
that the defendant wished to make a legal objection to being 
sworn and to being coni])elled to testify, and that having 
made sucii objection, he was willing to be sworn and to 
testify (J. A. 43-47, 133). Representative Thomas, witness 
for the Government, admitted that ho did not know that the 
defendant’s requested three minutes would not be devoted 
to make a legal objection (J. A. 50). Representative 
Thomas also admitted that the defendant liad a right to 
make a legal objection before being sworn (J. A. 40). The 
record shows, therefore, that the defendant wished to make 
a legal objection before being sworn and that lie had a right 
to make such objection. Tliis recoi’d cannot support a 
finding of either a default or a willful default. 

3. As an interned enemy alien, the appellant could not he 
required to testify before the Committee. 

It was stipulated that the defendant had been arrested 
and was in custody as an enemy alien at the time he ap¬ 
peared before the Committee (J. A. 80, 81). 

An interned enemy alien is entitled to all the rights of a 
prisoner of war. Basic Field Manual, FM 27-10, Rules of 
Land Warfare; Law of Land Warfare prepared at Judge 
Advocate GencraVs School at p. 47; United States Depart¬ 
ment of State Bulletin; vol. VI, No. 152, p. 445, 446, May 23, 
1942; 2 Hyde, International Law 1862; 2 Oppenheim, Inter¬ 
national Law {6th Edition, Lauterpacht) §127, pp. 299-300; 
Flory, Prisoners of War, 24-27; Wilson, Treatment of 
Civilian Alien Enemies, 37 American Journal of In¬ 
ternational Law 30 {1943); United States War Depart¬ 
ment Mobilization Regulations^ No. 1-11 (1 April 1940) p. 
3; Rex v. Commandant of Knockalow Camp {Ex. parte 
Forman), 117 Law Times Reports 027 (1917); King v. 
Supt. of Vine St. Police Station, 1 KB 268 (1916). 
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Since the Court prevented the defense from makin*^ an 
offer of proof on the question (J. .V. 109, 110), it must be 
accepted for the purposes of this record that the Alien 
Enemy Control Unit of the Justice Department, which had 
supervision and control over enemy aliens arrested under 
Presidential warrants (J. A, 108), accorded to persons in 
custody as enemy aliens the rii^hts guaranteed to prisoners 
of war by the Geneva Convention. (J. A. 109, 110). 

As one having the status of a pi-isoner of war, the defend¬ 
ant could not be required to testify as to anything other 
than his “name, rank or regimental number,” none of which 
was of consequence to tlie Committee. Geneva Convention 
on Prisoners of War, Article 5; Law of Land Warfare at p. 
58; Spai(jht, ‘'Air Power and War Rights*' .‘140; 2 Oppen- 
liciu}, op. cit. § 126 a., p. 294. We submit that the statute 
should not be applied to violate a treaty and accepted prin¬ 
ciples of international law. 

B. The Court erred in denying the motion to dismiss the 
indictment, since a refusal to be sworn is not a “de¬ 
fault.” (Point XV on Appeal). 

The “default” contemplated by the statute, and for 
which appellant was indicted, is a default of appearance. 
Toivnscnd v. United States, 68 App. D. C. 223, 227, 228, 95 
F. (2d) 352, 356, 357, cert, denied, 303 U. S. 664. 

“Default,” of course, refers to a breach of duty (Black’s 
Law Diet. (3d ed. 1933) 539), and we must look to the 
context to determine the duty involved. Here the duty is 
indicated in the text by the words “summoned” and “who, 
having appeared.” This comports with lawyers’ jargon, 
in which “default” refers to a failure or omission to plead 
or appear. Ibid. 3 Coke on Littleton, c. 7, sec. 4.38. Cf. 
3 Bl- Comm. *396. Such was the meaning assigned to “de¬ 
fault” by decisions contemporary with the legislation. Page 
v. Sutton, Orlopp & Co., 29 Ark. 304, 306 (1874); Covart v. 
Ilaskins, 39 Kan. 571, 574, 18 Pac. 522 (1888). So too the 
contemporary lexicon. 3 Oxford Eng. Diet. (1933) 126, 
quoting the 1828 Webster. 
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Although, as hekl iu the Toimsend case, the duty to ap¬ 
pear comprehends the duty to attend, there is no authority 
of any kind, case or lexicon, whicli includes in a duty to 
appear an obligation to take an oatli. In view of the settled 
necessity of giving a strict construction to a x)enal statute, 
the statute cannot be extended to embrace the latter obli¬ 
gation. 

A limited construction is likewise appropriate in view of 
the availability of alternative proceedings. Either House 
of Congress may cite or punisli for a contempt directly 
whether or not tlie conduct is subject to the statutorj" rem¬ 
edy, and the direct sanction has been frequently employed. 
Jurncy V. MacCrackcn, 294 U. S. 12i3; Barry v. United 
States ex rel. Cnnuinr/ham, 279 U. S. 597; McGrain v. 
Daugherty, 273 U. S. 135. 

If the indictment, as worded, states an offense, then one 
who for conscientious scruples insisted on affii-ming rather 
than swearing could likewise be indicted and convicted, 
since the indictment does not negative a willingness to 
affirm. Aside from the constitutional question raised by 
such a result, the statute should clearly not be so construed. 

VI. The Court Erred in Denying the Motions to Dismiss the 
Indictment and for Arrest of Judgment, Since the Au¬ 
thority of the House Committee on Un-American Activ¬ 
ities, on Its Face and as Applied, is Unconstitutional, 
and Since the Contempt Statute Cannot be Constitu¬ 
tionally Applied to Punish the Withholding of Testi¬ 
mony from the Committee. (Point 16 on Appeal). 

The uucoustitutioiiality of the Committee’s authority is 
a defense in this proceeding. The statute does not punish 
withholding of testimony from an invalid inquiry. Jn re 
Chapnian, 166 U. S. 661; Sinclair v. United States, 279 U. S. 
263; Jurney v. MacCracken, 294 U. S. 125. 
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A. The Act establishing the Committee places no limits on 
its authority to investigate “propaganda.” 


The authority of the Committee on Un-American Activ¬ 
ities is, stated shortly, to investigate “subversive and un- 
American” propaganda (Appendix A(c), post). The key 
words of this authorization, “subversive” and “un-Amer¬ 
ican,” have no meaning which is even approximately defi¬ 
nite in usage, the dictionary or judicial construction. In¬ 
stead, they are commonly used as epithets of opprobrium for 
whatever political, social, or moral ideas are distasteful to 
the user. Constitutional Limitations on the Un-American 
Activities Committee, 47 Col. L. Kev. 416, 417 (hereinafter 
cited as “Note”). Hence the Committee’s authority is con¬ 
fined only by the subjective desires and prejudices of its 
members. 


I 


“Propaganda” is a word that refers to a dissemination 
of ideas, and “un-American” propaganda must therefore 
refer to ideas which are foreign or antagonistic to “Amer¬ 
ican” ideas or beliefs. But it is impossible to develop a 
legal concept that certain ideas are “American”, while 
others are “un-American.” America is the great melting 
pot of ideas and cultures, as well as of nationalities. Which 


are “American” 


and which “un-American”? 


The ideas of 


Hamilton or the ideas of Jefferson? Of Lincoln or of Jef¬ 


ferson Davis? Of Franklin D. Roosevelt (whom many have 
labelled as “un-American”) or of Landon? Of the Tories 
or of Tom Paine? Of Robert Ingersoll or of Marj- Baker 
Eddy? Of Senator Taft or of Eugene Dennis? Of Wilson, 
an internationalist, or of Lodge, an isolationist? Of Bran- 
deis (whom Boston once regarded as “dangerous”) or of 
McRcynolds ? Of Mississippi, which elects Bilbo and Rankin, 
or of Harlem, which elects Adam Clayton Powell? 

In the political field our tradition is one of turbulence, 
disagreement, and even rebellion. One of our most eminent 
historians has recently written as follows (Henry Steele 
Commager, Who Is Loyal to America?, Harper’s Magazine, 
Sept. 1947, 193, 196): 
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True loyalty may require, in fact, what appears to 
the naive to bo disloyalty. It may require hostility to 
certain provisions of the Constitution itself, and his¬ 
torians have not concluded that those who subscribed 
to the ‘Higher Law’ were lacking in patriotism. We 
should not forget that our tradition is one of protest 
and revolt, and it is stultifying to celebrate the rebels of 
the past—Jefferson and Paine, Emerson and Thoreau 
—while we silence the rebels of the present. ‘We are a 
rebellius nation,’ said Theodore Parker, known in his 
day as the G-reat American Preacher, and went on: 
‘ Our whole history is treason; our blood was attainted 
before we were born; our creeds are infidelity to the 
mother church; our constitution, treason to our father- 
land. What of that? Though all the governors in the 
world bid us commit treason against man, and set 
the example, let us never submit. ’ 

This is the concept of Americanism held by a conserva¬ 
tive professor of history at Columbia University. The con¬ 
cepts of Mr. J. Pai’nell Thomas and Mr. John Rankin are 
notoriously dilTerent. Congress, we affirm, may not compel 
obeisance to the latter concepts. “Americanism,” our 
history demonstrates, includes diverse and conflicting 
strains of political, social and economic thought, largely 
derived from foreign sources. Cf. Parrington, Main Cur¬ 
rents of American Thought (1927), passim. If, therefore, 
anything is genuinely “un-American,” it is an attempt by a 
governmental body to compel conformity. “If there is any 
fixed star in our constitutional constellation, it is that no 
official, high or petty, can prescribe what shall be orthodox 
in politics, nationalism, religion, or other matters of 
opinion, or force citizens to confess by words or deed their 
faith therein.” Board of Education v. Barnette, 319 U. S. 
624, 641, 642. 

As to the word “subversive,” that refers to the ^^over- 
turning” of something. The question then arises, the over¬ 
turning of what? To this the statute furnishes no guide. 
Wliat is refei-red to is, perhaps, propaganda designed to 
overturn “American” ideas, which leaves us in our pre- 




vious dilemma. In anv event, wLatever “subversive” 
means, the Committee can always justify an inquiry by 
relying upon the adjective “un-American.” 

"Where statutorv terms are obscure, it is customarv to 
resort for clarification to legislative debates and to admin¬ 
istrative practice. The debates on the renewal of the 
Committee’s authority, since its origin in 19.38 as a select 
committee, fail to supply any content to the terms “un- 
American” and “subversive.” On the contrarv thev indi- 

* w 

cate the legislature’s full awareness of the lack of meaning 
of the terms. (See Note, pp. 421, 422). 

Thus Representative Johnson plaintively said: “What 
I should like to find out is what is un-American. I cannot 
seem to get anybody on the committee to give us a definition 
of that.” C. R., 75th Cong., 1st Sess. 3285. On July IS, 
1946, the chief counsel of the Committee wrote Representa¬ 
tive Doyle: “The Committee has adopted no definition of 
subversive or un-American activities.” 92 C. R. App. 5013 
(1946). Mr. Doyle commented: 

This illustrates that there can be at present as many 
definitions of ‘subversive and un-American’ as there 
are committee members. In fact, I think I notice that 
there is sharp difference of opinion expressed by 
committee members on this point. [92 C. R. App. 5012, 
5013 (1946)]. 

The Committee’s own construction of its authority should 
be particularly informative, because Congress’ re-enact¬ 
ments of the Committee’s powers would normally constitute 
a legislative acceptance of the Committee’s views and prac¬ 
tices." We find, however, that the Committee has never 
defined “un-American” or “subversive.” On tlie con¬ 
trary, its reports, statements of its members, and its investi- 

" The Committee, it should be noted, had its origin in 1938, was renewed 
each year till 1945. was made a standing committee in tiiat year, and was 
rx'tained as a standing committee by the Li’gislative Reorganization Act of 
1940. (Xotc, p. 417). The investigative authority of the permanent (’om- 
mittec is identical with that of its predecessors, and in referring to tlic Com¬ 
mittee practices and expressions, we sliall hencefortli treat the predecessor 
Committees as one with the present Committee. 
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gative activities demonstrate that it considers itself bound 
only by its own concepts of what is distasteful. Thus the 
Committee has regarded tlie following attitudes as un- 
American: opposition to the American system of checks and 
balances, opposition to the protection of jjroperty rights, 
belief in dictatorship, opposition to Spain’s Franco govern¬ 
ment, opposition to General MacArthur, advocacy of a 
world state, advocacv of the dissolution of the British Em- 
pire, criticism of mem])ers of Congress, and criticism of the 
Committee on Un-American Activities. (Note at 418, 422, 
423.) 

AVe are thus left with this conclusion: the words “un- 
American” and “subversive” (the latter being without a 
predicate) liave no meaning in usage, legislative history, 
or administrative practice from which either the Committee 
or the courts may derive a standard which can be applied 
in law. The Committee, therefore, is free to investigate 
whatever e.xpressions it x)leases, with no limits whatsoever. 

B. The Committee, acting under its unlimited authority of 
inquiry, may and does impose political censorship of 
opinion and expression. 

The Committee’s roving commission makes it an agency 
which can and does use investigative powers for political 
censorshij^. 

No one has been franker than the Committee itself in 
stating its purpose. Tliis purpose is to effectuate through 
“exposure” a censorship by intimidation. Congressman 
Dies, the Committee’s first chairman, stated on tlie floor of 
the House when the Committee was first authorized: “I am 
not in a position to say whether we can legislate effectively 
in relation to this matter, but I do know that exposure in a 
democracv of subversive activities is tlie most effective 
weapon that we have in our possession ...” 91 Cong. 

Rec. 275 (1945). Three different Committee reports have 
emphasized the same point as follows: 

While Congress does not have the power to deny to 
citizens the riglit to believe in, teach, or advocate, com- 



inunism, fascism, and nazism, it does have the right to 
focus the sy)otlight of publicity upon their activities. 
... (IT. R. Rep. Xo. 2, Tdth Cong., 1st !Sess. 13 (1939)). 

This committee is the onlv ageiicv of Government 
that has the power of exposure . . . There are many 
phases of un-American activities that cannot be reached 
by legislation or administrative action. (II. R. Rep. 
Xo. 1, 77th Cong., 1st Sess. 24 (1941)). 

The House Committee on Un-American Activities is 
empowered to explore ami exy)ose activities by un- 
American individuals and organizations which, while 
sometimes being legal, are nonetheless inimical to our 
American concepts and our American future. . . . (H. 
R. Rep. X’o. 2742, 79th Cong., 2d Sess., 16 (1947)). 

Xot content with suppression of speech and ideas by 
“exposure,” the Committee resorts to the devices of black¬ 
listing individuals whose views it condemns and subjecting 
them to economic discrimination. The Committee has 
openly stated its purpose and attempts to eliminate from 
both public and private einplo>nnent persons vdio advocate 
the ideas it condemns. (9 Hearings 5447 (1939): Xote, p. 
418. Cf. Gellhorn, Cry Shame, Xew Rexmblic, Oct. 6, 1947, 
pp. 20, 21.) The Supreme Court has recognized the Com¬ 
mittee’s resx)onsibility for legislation unconstitutionally 
black-listing for federal emx)loyment named persons. 
United States v. Lovett, 328 U. S. 303, 308. 

In the pursuit of its intention of depriving political dis¬ 
sidents of employment, the Committee has compiled a black 
list of over one million names of persons and organizations. 
(Xote, pp. 418, 419). It acts as a bureau of Congress serv¬ 
ing as a clearing house for other agencies interested in dis¬ 
covering allegedly “subversive” and “un-American” indi¬ 
viduals, much as the F. B. I. supplies a clearing house for 
finger printing. (See remarks of Congressman Dies, 87 
Cong. Rec. 897 (1941)). Representative Rankin has said 
of the Committee, of which he is a leading member: “I serve 
notice on the Un-American eleincnts in this country now 
that this ‘grand jury’ will be in session to investigate un- 
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American activities at all times.” 91 Cong. Kec. 275 (1945). 

The Committee has officially attributed its compilation of 
its black list to its subpoena powers. H. R. Rep. 2748, 27th 
Cong., 2d Sess. 1943, p. 213. 

C. Constitutional nrovisions violated. 

•k 

From the foregoing it follows that the Committee’s au¬ 
thority and its exercise thereof violate provisions of the 
Constitution. 

(1) The First Amendment is violated since the authority 
permits, and is used for, the regulation and suppression of 
thought and expression without any limitation that there 
must exist a “clear and present danger” of a substantive 
harm which Congress may directly prevent. Bridges v. 
Californio, 314 U. S. 252; Thornhill v. Alabama, 310 U. S. 
88; DeJonge v. Oregon, 299 U. S. 353; Near v. Minnesota, 
283 U. S. 697; ScheneJe v. United States, 249 U. S. 47. Since 
the Committee’s authority represents an attempt to estab¬ 
lish conformity and orthodoxy of opinion, it is invalid. 
Board of Education v. Barnette, 319 U. S. 624, 641, 642. It 
is immaterial that the censorship thereunder is committed 
b}' ‘ ‘ exposure ’ ’ and blacklisting rather than by a more direct 
prohibition against expressions of opinion. The Bill of 
Rights cannot be circumvented by use of indirection. Cf. 
Grosjean v. American Press Co., 297 U. S. 233; Murdoch v. 
Pennsylvania, 319 U. S. 105. 

(2) Article I, section 9 of tlie Constitution is violated. 
Legislative action causing a person to lose his emplojmient 
on account of political opinions and affiliations is a bill of 
attainder {United States v. Lovett, 328 U. S. 303), and 
such is a function of the Committee. 

(3) The Committee’s authority exceeds the reach of Con¬ 
gressional legislation. No enumerated power of Congress 
gives an authority to “expose,” to censor opinion and expres¬ 
sion, or to blacklist individuals for political and economic 
views. Hence the Committee’s authority violates the Ninth 




and Tenth Amendments. Kilhourn v. Thompson, 103 U. S. 
168; McGrain v. Daugherty, 273 U. S. 130; Jurney v. Mac- 
Crackcn, 294 U. S. 12o; Sinclair v. United States, 279 U. S. 
263; cf. Marshall v. Gordon, 243 U. S. 521. 

(4) The availability and use of process to compel testi¬ 
mony, without adequate, foreknown standards for the in¬ 
quiry, violates the Fourth Amendment\s prohibition of un¬ 
reasonable searches and seizures. Jones v. S. E. C., 298 U. 
S. 1, 25, 26, 28. 

This Committee’s authority and conduct fall squarely 
within the constitutional prohibition described in Rr Pacific 
R. Com)nissio7i (C. C.) 12 Sawy. 559, 32 F. 241, from which 
the following passaere (at 263) was quoted with approval in 
the Jones case, supra (at 27): 

A general, roving, offensive, inquisitorial, compulsory 
investigation, conducted by a commission without any 
allegations, upon no fixed principles, and governed by 
no rules of law, or of evidence, and no restrictions 
except its own will, or caprice, is unknown to our con¬ 
stitution and laws; and such an inquisition would be 
destructive of the rights of the citizen, and an intoler¬ 
able tyranny. Let the power once be established, and 
there is no knowing where the practice under it would 
end. 

(5) Xor can the Committee’s authority be saved by any 
judicial constimction narrowing its jurisdiction, or because 
some of its inquiries may be within the Congressional 
powers. So drastic a concept of separability has never 
been employed, and would be contrary to the essential 
legislative purpose of giving the Committee uncontrolled 
discretion. The legislation contains no ascertainable stan¬ 
dards to which the Committee may be confined by judicial 
interpretation, and an attempted saving construction would 
usurp the le.j^slative function. United States v. Reese, 92 
IT. S. 214, 221. And since the record in this case is devoid 
of any evidence of the Committee’s purpose in summoning 
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the appellant, no such construction could in any event be 
here applied. 

The authority for investii>:ation falls as a whole when 
too broad for constitutional requirements, and particularly 
where the First and Fourth Amendments apply, since the 
very generality of the jurisdictional statement offends their 
princiydes. Jones v. S. E. C 298 U. S. 1, 27: 

An investigation not based upon specified grounds is 
quite as objectionable as a search warrant not based 
upon specific statements of facts. Such an investiga¬ 
tion, or such a search, is unlawful in its inception and 
cannot be made lawful by what it may bring, or by what 
it actually succeeds in bringing to light. 

See also ThornluU v. Alahcima, 810 U. S. 88, 97; Stromberg 
V. California, 283 U. S. 359, 369, 370. 

(6) The Committee’s authority is also invalid because 
it represents a delegation of Congress’ powers unaccom¬ 
panied by adequate standards. Cf. Panama Refining Co. v. 
Rgan, 293 U. S. 288. 

(7) Finally, the contempt statute cannot be applied to 
punish the withholding of testimony from the House Com¬ 
mittee without violating the requirement of the Fifth 
Amendment that a penal statute must establish reasonably 
definite and a.scertainable standards of guilt. Cf. M. Kraus 
(& Bros. V. United States, 327 U. S. 614 (a statute penalizing 
violation of an indefinite regulation cannot be constitution¬ 
ally applied). The statute punishes only the withholding 
of pertinent testimony; and since no one can fairly say, 
because of the vagueness of the Committee’s authority, 
what is or is not pertinent to the Committee’s jurisdiction, 
the criminal penalty cannot be applied. Cf. Connolly v. 
General Construction Co., 269 U. S. 385; Lanzetta v. Rew 
Jersey, 306 U. S. 451; United States v. Capital Traction 
Co., 34 App. D. C. 592. 
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CONCLUSION. 

Tlie appellant is a European anti-Fascist, a Communist, 
who in his vicissitudes as a political rcfui^ee from Hitlerism 
was detained in this country by accident and aijcainst his will. 
The House Committee on un-American Activities, in its 
campaign to censor political opinion and expression, pro¬ 
cured his unlawful arrest and imprisonment, with the coop¬ 
eration of the Attornev General. When he was brouicht in 
humiliating custotly before the Committee, he sought three 
minutes to express objections to what he considered “un¬ 
lawful proceedings of this Committee against my person” 
(J. A. 133). Ho was denied that o^jportunity. Thereupon 
he was, at the Committee’s recommendation, cited for con¬ 
tempt by the House, following a debate which candidly 
revealed that the purpose of the x>roposed i)rosecution was 
not to vindicate the House’s privileges, but instead to give 
the Department of Justice time to try to dig up a criminal 
case against him and to prevent his return to Europe (see 
footnote 4, supra). The debate revealed the intention of 
the Committee to “serve notice” on others who held opin¬ 
ions condemned by it that they would run like risks of perse¬ 
cution. 93 C. R. 1187 (1947). He was then denied his day 
in Court by being subjected to an unfair trial. 

The issue here is not merely whether Gerhart Eisler 
should go to jail for one year, but whether our traditions 
of duo y)i'ocess of law and o(iual protection to all will be 
vindicated before the world. The words of the appellant, 
.spoken at sentencing, apply (J. A. 211): 

To sentence in the Ignited States a European anti- 
Fascist, who lias fought his whole life against German 
militarism and imperialism, because he asked for three 
minutes to raise his objections against the abuse of 
power would unavoidably weaken the confidence of 
many millions of non-Americans in American justice 
and the American way of life. Such a sentence could 
not but lower the prestige of the United States in the 
eyes of the innumerable progressive-minded and free¬ 
dom-loving peoples in the world. I ask you, therefore, 
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to prove, by not sentencin.^ mo, tliat justice can be found 
in tlie United States for a Eurox)ean anti-Fascist 
despite the mad liysteria organized by the Un-American 
Activities Committee. 

So too ax)i)ly the words of the Supreme Court in Chambers 
V. Florida, 309 U. S. 227, 241: “No higher duty, no more 
solemn res])onsibility, rests upon this Court, than that of 
translating into living law and maintaining this constitu¬ 
tional shield deliberately idanned and inscribed for the 
benefit of every human being subject to our Constitution— 
of whatever race, creed or persuasion.” 

We ask this Court to extend to this alien Communist the 
rights under our Constitution and judicial system which 
have until now been denied him by both the Committee and 
Court below. We submit that the Court should reverse the 
judgment below and direct that the indictment be dismissed. 

Respectfully submitted, 

David Rein, 

Abraham J. Isserman, 

1105 K Street, N. W., 
Washington 5, D. C., 

Carol Kino, 

220 Broadway, 

New York 7, New York, 

Joseph Forer, 

1105 K Street, N. W., 
Washington 5, D. C., 

Attorneys for Appellant. 
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APPENDIX A. 

Statutes Involved. 

(a) Rev. Stats. $5 102, as amended by c. 594, Act of June 
22, 1938, 52 Stat. 942, U. S. C. Title 2, § 192: 

Every person who liavin»>: been summoned as a wit¬ 
ness by the authority of either House of Congress to 
give testimony or to proiluce pa])ers upon any matter 
under inquiry before either House, or any joint com¬ 
mittee establislied by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under imiuiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months. 

(b) Sec. 21 of Judicial Code, Act of iMarch 3,1911, c, 231, 
§ 21, 36 Stat. 1090, U. S. C. Title 28, § 25: 

Whenever a x)arty to any action or proceeding, civil 
or criminal, shall make and tile an affidavit that the 
judge before whom the action or proceeding is to be 
tried or heard has a personal bias or x^rejudice either 
against him or in favor of any oi)X)osite party to the 
suit, such judge shall x)i’Oceed no further therein, but 
another judge shall be designated in the manner x^i'C- 
scribed in section 24 of this title, or chosen in the man¬ 
ner X-)rescribed in section 27 of this title, to hear such 
matter. Everv such affidavit shall state the facts and 
the reasons for the belief that such bias or prejudice 
exists, and shall be file<l not less than teii days before 
the beginning of the term of tlie court, or good cause 
shall be shown for the failure to file it within such time. 
No x->arty shall bo entitled in any case to file more than 
one such affidavit; and no such affidavit shall be filed 
unless accompanied by a certificate of counsel of record 
that such affidavit and application are made in good 
faith. The same x^>‘oceedings shall be had when the 
presiding judge shall file with the clerk of the court a 
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certificate that he deems himself unable for any reason 
to preside with absolute impartiality in the pending 
suit or action. 

(c) Sec. 121(b), Legislative Reorganization Act of 1946, 
P. L. 601, c. 753, 79th Cong., 2d Sess., 60 Stat. 828, amends 
Rule XI(l)(q)(2) of the Rules of the House of Represen¬ 
tatives to provide: 

The Committee on Un-American Actudties, as a whole 
or by subcommittee, is authorized to make from time 
to time investigations of (i) the extent, character, and 
objects of un-American propaganda activities in the 
United States, (ii) the diffusion within the United 
States of subversive and un-American propaganda that 
is instigated from foreign countries or of a domestic 
origin and attacks the principle of the form of govern¬ 
ment as guaranteed by our Constitution and (iii) all 
other questions in relation thereto that would aid 
Congress in any necessary remedial legislation. 

The Committee on Un-American Activities shall 
report to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investi¬ 
gation, together wfith such recommendations as it deems 
advisable. 

For the purpose of any such investigation, the Com¬ 
mittee on Un-American Activities, or any subcommittee 
thereof, is authorized to sit and act at such times and 
places within the United States, whether or not the 
House is sitting, has recessed, or has adjourned, to 
hold such hearings, to require the attendance of such 
witnesses and the production of such books, papers, 
and documents, and to take such testimony, as it 
deems necessar\^ Subpenas may be issued under the 
signature of the chairman of the committee or any 
subcommittee, or by any member designated by any 
such chairman, and may be served by any person 
designated by any such chairman or member. 
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DISTRICT OF COLUMBIA 


No. 9582 

Gerhart Eisler, appellant 

V. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COUNTEBSTATEMENT OF THE CASE 

On February 27, 1947, an indictment was returned by the 
Grand Jury for the District of Columbia charging appellant 
with a violation of 2 U. S. C. 192 (J. A. 230). 

The indictment, after citing the authority for the creation 
of the Committee, charged: 

Gerhart Eisler, having been summoned as a witness 
by the authority of the House of Representatives, 
through its Committee on Un-American Activities, to 
give testimony before the said Committee at its session 
within the District of Columbia on February 6, 1747, 
upon matters of inquiry committed to said Committee 
by Public Law No. 601, Section 121, and aforesaid Res¬ 
olution 5, did appear before the said Committee, on 
February 6,1947, and was directed to be sworn to testify 
upon said matters, and the said Gerhart Eisler thereupon 
failed and refused so to be sworn to testify, and thereby 

( 1 ) 
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on February 6, 1947, within the District of Columbia, 
willfully did make default (J. A. 215). 

Immediately preceding the arraignment of appellant, on 
April 22, 1947, David A. Rein, Esquire, a member of the bar 
of this United States District Court, entered his appearance, 
and Mrs. Carol King, an attorney of New York City, was ad¬ 
mitted to the bar of the court pro hoc vici by Chief Justice 
Laws and entered her appearance (J. A. 229-230). Thereupon 
appellant was arraigned before Chief Justice Laws and en¬ 
tered a plea of not guilty (J. A. 230). 

At some time, the exact date of which is not clear from the 
record, the date of trial was set for May 26, 1947 (J. A. 4). At 
some time between arraignment on April 22 and the date of 
about May 20, 1947, notice was given to counsel for appellant 
that the trial of the case would be before Justice Holtzhoff. 
It is conceded by appellant that on about May 20 he was so 
advised (J. A. 225). It is not on the record how long before 
that date this information had come to the attention of his 
counsel. 

Numerous preliminary motions were filed by counsel for ap¬ 
pellant, which were set for hearing on May 23, before Justice 
Holtzoff. Several days before this, Mr. Rein came to the cham¬ 
bers of Justice Holtzoff, accompanied by Assistant Unitedi 
States Attorney Hitz, and requested a continuance of the mo¬ 
tion and of the trial. The continuance of the motion was denied 
but the continuance of the trial was granted to May 27 (J. A. 4). 

On May 23 the motions were argued before Justice Holtzoff 
and decided. That same afternon Mr. Rein, accompanied by 
Mr. Isserman whose appearance had been entered pro hac vici, 
applied to Justice Holtzoff in chainbers for a continuance of 
the trial, because Mr. Isserman had just received word that his 
brother had died. The court granted a continuance of the trial 
until June 4 (J. A. 4). On May 29 appellant filed an affidavit 
of bias and prejudice against Justice Holtzoff (J. A. 231, J. A. 
222) which was accompanied by the certification of good faith 
of Mrs. Carol King. 

On June 4, 1947, at the commencement of the trial. Justice 
Holtzoff, by a wTitten memorandum, struck the affidavit of 
prejudice (J. A. 3, 231). 
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The trial commenced on June 4 and the following evidence 
was presented to the jury; 

The Un-American Activities Committee was functioning 
pursuant to the resolution ^ of the House of Reresentatives 
and under the chairmanship of Representative J. Parnell 
Thomas, in January and February 1947 (J. A. 13). 

So functioning, the Committee, on January 23, 1947, issued 
a subpoena (J. A. 13) for appellant to appear on February 6 
before the Committee and “there to testify touching matters of 
inquiry committed to said Committee” (J. A. 23). This sub¬ 
poena was served upon appellant at his residence in New York 
City on January 24, 1947 (J. A. 22, 23). 

On February 4, 1947, appellant was taken into custody by 
two security officers of the Immigration and Naturalization 
Service of the Department of Justice (J. A. 78, 82). 

Still in that custody appellant was brought to Washington, 
D. C., and, on February 6,1947, to the hearing room of the Com¬ 
mittee (J. A. 13,85). 

At the hearing appellant had counsel, Mrs. Carol King (J. 
A. 14), who w’as present in the room (J. A. 14, 19). 

The Committee was presided over on that day by Chairman 
Thomas (J. A. 13). A quorum was present (J. A. 16) and the 
Committee was functioning pursuant to the House resolution 
(J. A. 13). The Committee was empow’ered to administer 
oaths to witnesses (J. A. 13), and all witnesses were sworn as 
the “first step” in giving their testimony (J. A. 14). 

Chairman Thomas and Mr. Robert E. Stripling, chief in¬ 
vestigator for the Committee who was present and conducted 
the interrogation of appellant at the hearing, testified at the 
trial as to what took place at the Committee hearing in ques¬ 
tion. That Committee proceeding is most completely and ac¬ 
curately (J. A. 48) set forth in the official published transcript 
from which Chairman Thomas, on cross-examination by coun- 

’ H«nise Resolution No. .^. Jan. 3. 1047. adopting for the SOth Congress the 
applicable portions of the legislative Reorganization Act of 1046, Ptiblic 
Law 601, 70th Congress. That act established the Committee on Un-Ameri¬ 
can Activities in the House of Representatives and defined its powers. This 
resolution was received in evidence as Government exhibit li. 
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sel for appellant, read all that bore upon appellant’s refusal 
to be sworn and to testify (J. A. 4S), as follows: 

The Chairman. Now, Mr. Stripling, call your first 
witness. 

Mr. Stripling. Mr. Gerhart Eisler, take the stand. 

Mr. Eisler. I am not going to take the stand. 

Mr. Stripling. Do you have counsel with you? 

Mr. Eisler. Yes. 

Mr. Stripling. I suggest that the witness be per¬ 
mitted counsel. 

The Chairman. Mr. Eisler, will you raise your right 
hand? 

Mr. Eisler. No. Before I take the oath- 

Mr. Stripling. Mr. Chairman- 

Mr. Eisler. I have the floor now’. 

Mr. Stripling. I think, Mr. Chairman, you should 
make your preliminary remarks at this time, before Mr. 
Eisler makes any statement. 

The Chairman. Sit down, Mr. Eisler. Now. Mr. 
Eisler, you will be sworn in. Raise your right hand. 

Mr. Eisler. No. 

The Chairman. Mr. Eisler, in the first place, you 
want to remember that you are a guest of this Nation. 

Mr. Eisler. I am not treated as a guest. 

The Chairman. This Committee- 

Mr. Eisler. I am a political prisoner in the United 
States. 

The Chairman. Just a minute. Will you please be 
sworn in ? 

Mr. Eisler. You will not .swear me in before you hear 
a few remarks. 

The Chairman. No; there will be no remarks. 

Mr. Eisler. Then there will be no hearing w’ith me. 

The Chairman. You refuse to be sworn in? Do you 
refuse to be sw’orn in, Mr. Eisler? 

Mr. Eisler. I am ready to answer all questions, to 
tell my side. 

The Chairman. That is not the question. Do you 
refuse to be sworn in? All right. 
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Mr. Eisler. I am ready to answer all questions. 

The Chairman. Mr. Stripling, call the next witness. 
The Committee will come to order, please. What is the 
pleasure of the committee? 

Mr. Stripling. Mr. Chairman, I think that the wit¬ 
ness should be silent, or take the stand or be removed 
from the room, one or the other, until this matter is 
determined. 

Mr. Mundt. Mr. Chairman, suppose you ask him 
again whether he refuses to be sworn. 

Mr. Rankin. Not “sworn in,” but to be sworn. 

The Chairman. Mr. Eisler, do you refuse, again, to 
be sworn? 

Mr. Eisler. I have never refused to be sworn in. I 
came here as a political prisoner. I want to make a few 
remarks, only 3 minutes, before I be sworn in, and 
answer your questions, and make my statement. It is 
3 minutes. 

The Chairm.\n. I said that I would permit you to 
make your statement when the Committee was through 
asking questions. After the Committee is through ask¬ 
ing questions, and your remarks are pertinent to the in¬ 
vestigation, why it will be agreeable to the Committee. 
But first you have to be sworn. 

Mr. Eisler. That is where you are mistaken. I have 
to do nothing. A political prisoner has to do nothing. 

The Chairman. Then you refuse to be sworn. 

Mr. Eisler. I do not refuse to be sworn. I want only 
3 minutes. Three minutes to make a statement. 

Mr. Chairman. We will give you those 3 minutes 
when you are sworn. 

Mr. Eisler. I want to speak before I am sworn 
(J. A. 43-47). 

Appellant testified in his own behalf at the trial, contending 
that he did not refuse to be sworn to testify but rather that he 
sought first to make a three minute statement (J. A. 113 et seq). 

After testifying at the trial that he had been interrupted be¬ 
fore the Committee and that he had not been able to make his 
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complete statement to the Committee before being told that he 
would have to be sworn, the following transpired: 

By Mr. Issermax: 

Q. The statement you made before you were to take 
the oath was not a complete statement? 

A. No. 

Q. And Mr. Stripling prevented you from making a 
complete statement? 

A. Yes. 

Q. What did you want to say? 

A. Before I took the oath I wanted to make a few 
remarks in connection with my arrest (J. A. 130). 
[Italics added.] 

After testifying that he had “made repeated efforts to be 
sworn in’’ at the Committee hearing (J. A. 131). appellant was 
questioned by the Court. 

Q. When you say you made repeated efforts to be 
sworn you mean you made offers to be sworn on condi¬ 
tion— 

A. (Interposing.) Yes. 

Q. (Continuing). That first you be given an op¬ 
portunity to speak? 

A. Correct. 

Q. You did not make an unconditional offer to be 
sworn, did you? 

A. It was conditioned if I would be allowed three 
minutes to speak I would unconditionally take the oath 
(J. A. 131). 

Appellant testified on direct examination that he had with 
him at the Committee hearing a long mimeographed statement 
which he had written on February 2. and that he intended using 
that statement at the hearing (J. A. 139). On cross-examina¬ 
tion appellant was asked if it were not true that certain mat¬ 
ters contained in that statement he proposed to read to the 
Committee indicated that he was imposing conditions upon 
his answering of the Committee’s questions even before he had 
taken the oath. To this appellant replied “No. by no means. 
That was a proposal. If the Committee would have convinced 
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me certain questions were relevant I would have answered 
those questions” (J. A. 143). 

The following then took place at the trial: 

By Mr. Hitz ; 

Q. You w’ould not have given them the name of any 
of your friends, would you, Mr. Eisler? 

A. I would have given them only such friends which 
I was sure they could not slander and defame. 

Q. You would have judged that, would you not? 

A. I guess I would (J. A. 143, 144). 

Appellant was questioned further at the time about the 
mimeographed statement which he had prepared in advance 
to be read at the hearing and he admitted that that proposed 
statement contained the following sentence: ‘Tn order to 
save you time when it comes to questioning I shall tell you 
what I am going not to answer” (J. A. 148). 

On June 10, 1947, appellant was found guilty by the jury 
and was permitted by the court to remain on the same bond 
pending sentence (J. A. 231). 

On June 27, 1947, appellant's various motions after verdict 
were argued and denied (J. A. 232). 

On June 27, 1947, Appellant was sentenced to imprisonment 
for one year and to a fine of $1,000, being permitted by the 
court to remain on the same bond pending appeal (J. A. 3, 
232). 

SUMMARY OF ARGUMENT 2 

I 

Court’s action in striking affidavit of prejudice was proper 
(answering Appellant’s Point 1) 

A. The affidavit was not sufficient on its face because it did 
not state facts showing “a personal bias or prejudice either 
against” appellant “or in favor of” the Government.^ 

B. The affidavit was filed too late. It was filed on May 29, 
1947, which was three days after the original trial date of 
May 26. 


’The jjrgumerit in this brief follows the arrangement in appellant’s brief 
both in form and points discussed. 

’ Sec. 2S U. S. C. 25. 


773052—48* 
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C. The court stated that the certification of good faith re¬ 
quired by the statute to accompany the affidavit of prejudice 
should be signed by the counsel of record who is a member of 
the local bar. rather than merely by the out-of-town counsel 
admitted pro hac vici. The court s stated reason for this view 
was that, where a defendant is represented by local counsel as 
well as by counsel pro hac vici, the local counsel bears the 
greater responsibility to this court and should be the counsel 
to carry or at least to share the responsibility of scrutinizing 
and attesting to the good faith of a litigant who sees fit to make 
the serious assertion that the court has a personal bias or prej¬ 
udice against him. 

D. The question as to whether or not the affidavit of prej¬ 
udice was properly stricken by the court is moot at this time, 
after trial has been had before the court sought to be dis¬ 
qualified. 

II 

Appellant received a fair trial and the Court did not 

exhibit personal hostility and bias (answering Appellant’s 

Point 2) 

A. The court did not abuse his discretion in keeping examina¬ 
tion of witnesses and objections of counsel within proper 
bounds. 

B. The court did not harass appellant's counsel or reprimand 
him without cause. 

C. The court did not unduly intervene in the examination 
and cross-examination of witnesses. 

D. The court did not make inconsistent rulings on evidence 
prejudicial to appellant (answering Appellant's Point 3). 

E. It was not in error for the court to receive from the coun¬ 
sel table the objection of appellant to supplemental charge, 
under the circumstances (answering Appellant’s Point 4). 

F. The court showed no bias at hearing of motion for new 
trial. 

III 

Exclusion of proffered evidence that committee was acting 

improperly was not error (answering Appellant’s Point 5) 

The court properly refused to admit evidence that the Com¬ 
mittee was acting improperly because such evidence was irrele- 
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vant and immaterial, and, under facts in the case, the point is 
not available to appellant. 

IV 

There was no exclusion by the court of matters of proper 

defense 

A. In his charge the court stated in its most favorable aspect 
appellant’s position as to his refusal to be sworn to testify 
(answering Appellant’s Point 6). 

B. (1) Proffered evidence that appellant merely attempted 
to make legal objection to being sworn was not excluded by 
the court (answering Appellant’s Point 7). 

(2) Court properly refused prayers that jury acquit if it 
found that appellant had merely attempted to make legal ob¬ 
jection to being sworn to testify (answering Appellant’s 
Point S). 

C. Exclusion of evidence as to the legality of appellant’s 
custody at the Committee hearing w’as not error (answering 
Appellant’s Point 9). Such evidence w’as irrelevant. 

D. Exclusion of evidence and refusal to charge to the effect 
that good faith is a defense to a willful default was not error (an¬ 
swering Appellant’s Points 10, 11 and 12). Such evidence was 
irrelevant. 

E. Exclusion of evidence that appellant was an alien in 
transit detained against his will was not error (answering Ap¬ 
pellant’s Point 13). Such evidence was irrelevant. 

V 

A violation of the Statute was alleged and proved 

A. Motion for judgment of acquittal based on insufficiency 
of evidence to go to the jury was properly denied (answering 
Appellant’s Point 14). 

(1) One w’ho refuses to give any testimony cannot claim that 
he was not summoned to give pertinent testimony. 

(2) The evidence of appellant’s deliberate and intentional 
refusal, as distinguished from an inadvertent and accidental 
refusal, was without contradiction even by appellant himself. 
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(3) Appellant did not have the status of a prisoner of war 
and, therefore, could not refuse to give any information other 
than name, rank, or regimental number. 

B. Motion to dismiss indictment on ground refusal to be 
sworn not a “default” was properly denied (answering Appel¬ 
lant’s Point 15). 

Mere appearance followed by a refusal to be sworn to testify 
than name and rank, or regimental number. 

VI 

The committee is constitutional (answering Appellant’s 

Point 16) 

‘ Josephson v. United States, U. S. Circuit Court of Appeals 
(2nd Circuit), No. 20790, decided Dec. 9,1947. 

ARGUMENT 

I 

Court’s action in striking affidavit of prejudice was proper 
(answering Appellant’s Point 1) 

A. The affidavit was not sufficient. Appellant in his brief 
(p. 10) summarizes the affidavit of prejudice as consisting of 
two parts “(1) As legal advisor to the F. B. I., Justice Holtzolf 
participated in investigations of aliens and Communists, includ¬ 
ing a specific F, B. I. investigation of ajipellant (an alien and a 
Communist) which resulted in a report that he is a foreign 
agent”; and “(2) Justice Holtzoff has a personal hatred of 
Communism as shown by his sponsorship of a bill for the de¬ 
portation of alien Communists and their incarceration in con¬ 
centration camps and by his admiration for, and close friendship 
with, J. Edgar Hoover.” 

With regard to (1) the court stated at the conclusion of his 
memorandum striking the affidavit of prejudice “* * * i 

have no recollection of ever hearing of the defendant in this 
case until I saw his name in the newspapers several months 
ago” (J. A. 6). Under the decision of this court in Hurd v. 
Letts, 80 App. D. C. 233, this statement by the trial justice, that 
he had never heard of the defendant before, disposes of the 
contention that there was any personal bias or prejudice on 
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the part of the court directed at the defendant individually as j 
a result of the court’s activities in the Department of Justice i 
prior to his appointment to the bench. The remaining part | 
of (1) would appear to suggest that there might be bias or ! 
prejudice against the appellant by reason of his being an alien i 
and his membership in the Communist Party, both of which I 
classes of persons it is alleged Justice Holtzoff had engaged ! 
in investigating in his alleged capacity as advisor to the F. B. I. i 
With respect to this part of the affidavit, the court, in his memo- | 
randum striking it, very aptly said: “Moreover, the allegations | 
relating to Communists are not germane to this case since Com- i 
munism is not an issue. The indictment involves a charge of i 
willful default in failing to comply with a subpoena issued by | 
a Congressional Committee. In fact, if opposition to Com- | 
munism were a ground for disqualifying a Judge, I dare say it j 
would be a baffling problem to find a Federal Judge who is ! 
qualified to sit” (J. A. o). j 

As for part (2), as summarized in appellant’s brief, even the | 
affidavit of prejudice does not charge that Justice Holtzoff had | 
a “personal hatred of Communism.” The remaining part of j 
(2), as summarized, charges Justice Holtzoff with “admiration j 
for and close friendship with J. Edgar Hoover.” In passing on ; 
this part of the affidavit the court said in its memorandum: “It | 
might be said in passing that if friendship with the head of a j 
law enforcement agency is a ground for disqualifying a judge j 
then any judge of this court w’ho happens to be a friend of the | 
Superintendent of Police could never sit in a criminal case.' 
Such conclusion would be manifestly absurd” (J. A. 5). ! 

The court, in an opinion filed denying motions for a new ! 
trial and in arrest of judgment, based in part upon the court’s I 
striking of the affidavit of prejudice at the commencement of 
the case, made further reference to that affidavit. Between the | 
time of the striking of the affidavit on June 4 and the action l 
of the court in denying the motions after verdict on June 27,! 
the United States Court of Appeals for the District of Co-1 
lumbia had rendered its decision in Barsky v. Holtzoff, oni 
Junell, 1947 (Misc. 126). I 

Justice Holtzoff in his opinion denying the motions after i 
verdict quoted the statement he had made in his memorandum | 


I 
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striking the affidavit, “I have no recollection of hearing of 
the defendant in this case until I saw his name in the newspa¬ 
pers several months ago." He then said, 'The assertion con¬ 
tained in the affidavit that while I was connected with the De¬ 
partment of Justice as Special Assistant to the Attorney Gen¬ 
eral, I was assigned to the Federal Bureau of Investigation, 
is untrue. Likewise, it is untrue that my duties were concerned 
with investigations by the Federal Bureau of Investigation 
into the activities of aliens and Communists. It is untrue 
that I advised the Director of the Federal Bureau of Investi¬ 
gation as to steps or actions to be taken against alien Commu¬ 
nists. It is likewise untrue that I participated in advising, de¬ 
ciding, or determining the policy, nature, scope or objectives 
of the investigation directed against aliens and Communists. 
As Special Assistant to the Attorney General of the United 
States my duties were numerous. On occasion I was requested 
to give informal opinions to the Federal Bureau of Investiga¬ 
tion on questions of law. This aspect of my work, however, 
consumed but a very small part of my time and was sporadic. 
I did not participate in determining the policy or scope of 
investigations. Such matters were handled by other officers 
of the Department of Justice" (J. A. 208). 

Whereas the statement by Justice Holtzoff in his memoran¬ 
dum striking the affidavit, that he had only recently heard of 
appellant and then only by seeing his name in the newspapers, 
sufficiently contraverted the allegations of the affidavit so that 
it w'as properly striken, the above-quoted portion of the opinion 
denying the motions after verdict denies specifically the indi¬ 
vidual allegations of the affidavit. These statements of fact 
by Justice Holtzoff are the most certain and definite means 
of finally determining what actually had been his duties in 
the Department of Justice and his connection, if any. with the 
F. B. I. and its numerous activities. It is manifest that Justice 
Holtzoff W’as not properly chargeable with personal bias or 
prejudice against appellant by reason of his previous employ¬ 
ment in the Department of Justice, or for any other reason. 
This fact w’as as true on June 4. when the affidavit was stricken 
and trial w’as commenced, as it was on June 27 w’hen his opinion 
overruling the motions after trial was filed. The more detailed 



denial of the allegations of the affidavit contained in Justice | 
Holtzoff’s opinion of June 27 is, of course, now before this court | 
under the doctrine of the Barsky case, supra, in which it was | 
held that where the action of a trial judge in striking an affi- j 
davit of prejudice is before the Circuit Court of Appeals, the | 
trial judge may be heard to deny the allegations of the affidavit. 
This he has done generally and specifically. 

B. The affidavit was filed too late. If the usual practice was 

followed, a iiotice by card was mailed by the Assignment Com- | 
jnissioner of the United States District Court to counsel of j 
record in this case that the trial was set for May 26. It is not | 
on this record when counsel received notice of this trial date | 
before Justice Holtzoff. We do know, however, that appellant j 
admits having received this information from his counsel “about | 
May 20" (J. A.225). | 

Several days before May 23, David Rein, Esquire, attorney | 
of record for the appellant, requested Justice Holtzoff in cham- | 
bers for a continuance of the argument on preliminary motions i 
and of the trial. (The trial still being set for May 26.) Justice j 
Holtzoff denied the continuance of the motions but continued i 
the trial until May 27. | 

On May 23 the motions were argued and disposed of before j 
Justice Holtzoff. The same afternoon in chambers, Mr. Rein | 
and Mr. Isserman (chief defense trial attorney) requested a j 
continuance of the trial date because of the death of Mr. Isser- | 
man’s brother, which had occurred that same day. The trial | 
was continued until June 4. It was not until May 29 that the | 
affidavit of prejudice was filed. As noted above, this was after | 
tuso continuances had been requested by counsel and granted | 
by Justice Holtzoff; it was three days after the first trial date | 
had passed; and it was only five legal days before the third date | 
set for trial. | 

Under these circumstances the court properly held, as one | 
of its grounds for striking the affidavit, that it was filed too late, | 
and, it is submitted, was amply warranted in expressing the j 
opinion that it was also not made in good faith but for dilatory j 

purposes. | 

C. The court was of the view, when he struck the affidavit of j 
prejudice and again in his opinion overruling the motion after | 
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trial on June 27, that the certification of good faith required by 
the statute to accompany the aflSdavit of prejudice should be 
signed by the counsel of record who is a member of the local 
bar, who for that reason bears a greater responsibility for the 
accuracy and the hona fides of the very serious allegations made, 
rather than merely by the out-of-town counsel admitted 'pro 
hoc 'uici. This is a ver>' practical interpretation of the statutory 
requirement that such certification be by “counsel of record.” 
By such an interpretation many of the evils that are attendant 
upon the filing of affidavits of prejudice may be avoided, or 
at least minimized to the fullest. It is, of course, desirable to 
obtain such an end. When applied to a case, as here, where 
there is local counsel as w’ell as counsel pro hoc vici, both 
of record, such an interpretation would impose no burden, or 
even hardship, whatsoever upon counsel. At the present time 
there is no rule of court in this jurisdiction requiring this. 
However, if one were in effect or should be adopted it would 
seem to be eminently fair, as wrell as a practical interpretation 
of the statute, when applied to a case like the present one, hav¬ 
ing both kinds of counsel. 

D. The question as to whether or not the affidavit of prej¬ 
udice was properly stricken by the court is moot at this time, 
after trial has been had before the court sought to be dis¬ 
qualified. The question now is, not whether it appeared be¬ 
fore commencement of the trial from the affidavit of appellant 
that the court had personal bias or prejudice against appellant 
but, whether the record in fact sho^v*s personal bias or prej¬ 
udice against appellant resulting in his not receiving a fair 
trial. 

In other words, the question now is, not whether appellant 
might not get a fair trial, but, whether he did get a fair trial. 

The record shows that appellant did receive a fair trial and 
that all of his legal rights were adequately protected. 


"28 u. s. C. 25. 
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II I 

Appellant received a fair trial and the Court did not exhibit j 
hostility and bias (answering Appellant’s Point 2) | 

A. The Court did not abuse his discretion in favor of the j 

Government in keeping the examination of witnesses and the i 
objections of counsel within proper bounds. At J. A. 50 ! 

(middle) Mr. Isserman not only interrupted and cut off the 
answer of the witness, but the (5ourt sustained him in the ac- ! 
tion, although it appears that an explanatory answer was sought ! 
to be made by the witness. I 

B. The court did not harass appellant’s counsel or reprimand ! 
him without cause. 

In appellant’s brief (p. 19) he complains of the action of the i 
court and states with reference to the testimony of Mr. Strip¬ 
ling: “There was nothing in the record which indicated that I 
the witness’ difficulty on cross-examination rose out of a lapse i 
of memory.” But on line 1 on the preceding page (18) of his I 
brief, appellant quotes from the record: “A. [By Mr. Strip- ■ 
ung] I don’t recall that he did; no.” Thus the quoted record | 
in appellant’s own brief shows that this complaint is not only ! 
wholly unjustified but shows affirmatively the reason for the | 
statement of the court about which complaint is made. 

The rebukes by the court of counsed for appellant were ' 
richly deserved and judiciously administered after ample warn¬ 
ing was given. At J. A. 51 the court gave a stem but temperate ^ 
and moderate admonition to counsel, at the bench out of the | 
hearing of the jury. i 

At J. A. 135, Mr. Isserman deserved, but did not receive, | 
an admonition for proceeding in violation of a ruling just made I 
by the court sustaining an objection by the Government. An- I 
other example of this is found at J. A. 146. The restraint and | 
lack of prejudice by the court is clearly shown by such refer- i 
ences to the record. ! 


I 

( 
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C. The court did not unduly intervene in the examination 
and cross-examination of witnesses. 

In Griffin v. United States, Xo. 9542, decided by this court 
December 8, 1947, the court said on page five, ‘There can be 
Jio question about the rule as to the right and duty of a Federal 
Court in making proper inquiries of witnesses in any kind of a 
trial in order that the jury may have a proper understanding 
of a case.” 

Appellant’s examples from the record quoted in his brief do 
not show an abuse of this right and duty of the court. On the 
contrary, a reading of the record clearly shows a proper and 
conscientious discharge by the court of his judicial obligations 
in this respect. 

This court in the Griffin case, supra, quoted from the case 
of Rudd V. United States, 173 F. 912, 914: “A judge should not 
be a mere automatic oracle of the law but a living participant 
in the trial, and so far as the limitations of his position permit 
should see that justice is done.” 

D. The court did not make inconsistent rulings on evidence 
prejudicial to appellant (answering Appellant’s Point 3). 

(a) Appellant contends that testimony “that counsel for 
appellant was present in the Committee hearing room * * * 
enabled the jury to infer that it was the proper function for 
counsel, and not the witness, to make a legal objection before 
the Committee” (App. Br. p. 30). 

Testimony that appellant had counsel present before the 
Committee was given in the following ways: (1) by Chairman 
Thomas in answer to a direct question of the prosecutor (J. A. 
14); (2) by an answer to a question by ]Mr. Isserman on cross- 
e.xamination of Chairman Thomas (J. A. 19); and (3) by Mr. 
Stripling in answer to a direct question of the prosecutor 
(J. A. 26). 

The “inference” about which appfdlant now complains was 
brought into the testimony, if at all. by appellant’s counsel who 
elicited these answers from Chairman Thomas on cross-exam¬ 
ination: “In the first place, as was stated yesterday, all wit¬ 
nesses are sworn. That is the first step. Naturally if we can’t 
get beyond that, there is no second step” (J. A. 48). “But 
there was no legal objection in this case. He just would not be 
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sworn. The question of legality did not enter into it. Even 
his attorney didn’t say a word” (J. A. 49). 

As to the practice of the Committee with respect to counsel, 
it makes no difference whether appellant’s counsel understood 
that only appellant himself could object to the proceedings 
and to being sworn to testify. Nor does it matter that appellant 
actually may have been so informed, because his good faith in 
refusing to be sworn to testify would not be a defense. 

That good faith is not a defense to this charge was decided 
by this court in Fields v. United States, No. 9486, decided Oc¬ 
tober 27, 1947. cert, denied Jan. 12, 1948 (No. 458). In so 
holding, this court not only approved the charge of the trial 
court (the 55ame trial justice as in the case at bar) but quoted 
and adopted the very language of the charge (p. 5 of the opin¬ 
ion) : “ The reason or the purpose of failure to comply or 
refusal to comply is immaterial, so long as the refusal was 
deliberate and intentional and was not a mere inadvertence or 
an accident.’ ” 

In conformity with the rule of the Fields case, the court’s 
charge eliminated any inference as to who could have objected 
to what, when he charged; ‘'Even if the defendant believed or 
was advised that he could refuse to be sworn and to testify ex¬ 
cept on his own terms, this fact is no defense. A mistaken view 
of the law does not excuse the defendant and is no defense in 
this case” (J. A. 173). 

(b) Appellant next contends that the court excluded evi¬ 
dence, offered by appellant, as to the contents of the three 
minute statement appellant tried to make to the Committee. 
This is not accurate. The following took place at the trial: 

Q. [By Mr. Issermax.] And what did you want to 
say? 

A. [By Eisler.] Before I took the oath I wanted to 
make a few remarks in connection with my arrest (J. 
A. 130). 

And, in more detail, at J. A, 133: 

Q. [By Mr. Issermax.] Mr. Eisler, why did you ask 
the Committee for three minutes to make some remarks 
before you would be sworn on the morning of February 
6, 1947? 
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A. [By Mr. Eisler.] Because I had objection against 
the whole, what I considered unlawful proceedings of 
this Committee against my person (J. A. 133). 

It was after this testimony that appellant was not permitted to 
go into further detail as to what he intended to say to the Com¬ 
mittee (J. A. 133, bottom, 134,135). 

The argument to the jury by the prosecutor, complained of 
here, on the matter of the statement, dealt with this testimony 
by appellant on direct examination at the trial and with the 
evidence about the “statement/’ “remarks,” etc., at the Com¬ 
mittee hearing, brought out in their fullest detail by counsel 
for appellant on cross-examination of Chairman Thomas (J. 
A. 43-47). 

(c) Appellant next complains because the court refused to 
permit this question to be pursued by counsel: “Q. Now, when 
you were served with a subpoena on Jan. 24,1947, did you have 
any intention as to your appearance before that Committee?” 
(J. A. 121). The hearing was to be held on February 6, 1947. 
The court, however, permitted testimony as to preparations 
made by appellant to come to Washington, preparation of a 
20-page mimeographed statement, conference with counsel, 
railroad tickets and hotel reservations (J. A. 122). 

Appellant complains because the court sustained an objec¬ 
tion to this question by Mr. Isserman: “A. Mr. Eisler, had 
you been allowed to make your statement of three minutes 
would you have answered all questions put to you by the Com¬ 
mittee?” (J. A. 135). However, immediately thereafter the 
court permitted an affirmative answ’er to this question to stand: 
“Q. Mr. Eisler, at the time you were in the hearing room did 
you make any statement to the Committee which indicated 
that if you were allowed the three minutes to make your qb- 
jections that you would have answered the questions and been 
swrorn?” 

In answer to a question by his counsel as to whether at any 
time he had refused to be sworn at the trial, appellant said 
“A. No; I made repeated efforts to be sworn in” (J. A. 131). 
This answer by appellant, unexplained and not further exam¬ 
ined, w’ould indicate that his failure to be sworn was not only 
unintended but affirmatively against his will. In view of this 
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and other testimony it was proper cross-examination of appel¬ 
lant to bring out that at the time of the alleged refusal he had 
in his possession a mimeographed twenty page one-hour state¬ 
ment which he had prepared on February 2 (J. A. 131, 139), 
mentioning in detail the questions which he would refuse to 
answer were he asked them (J. A. 141). For example, he ad¬ 
mitted that he said in the statement that, if asked, he would 
not give the names of his friends unless he was sure “they 
eould not slander and defame them” (J. A. 144). This clearly 
showed that appellant intended to impose his own extra-legal 
conditions upon his giving of testimony. It was evidence of 
the most direct and conclusive nature on the question of his 
intent and, of course, it bore as well upon the credibility of 
his testimony on direct examination. 

With regard to this cross-examination, appellant complains 
that the court would not permit him “to clarify” the situation 
by showing “that the appellant would, as was his right, have 
answered pertinent questions while declining to answer ques¬ 
tions beyond the Committee’s authority” (App.’s Br., p. 30). 
Appellant refers to J. A. 146, 147 for this alleged exclusion of 
evidence. But no such evidence was offered. The evidence 
offered (by questions) and excluded was as to appellant’s 
knowledge of his rights and what his counsel may have ad¬ 
vised him. This evidence of knowledge of the law and advice 
of counsel was properly excluded as irrelevant because good 
faith is no defense. Fields v. United States, supra. 

E. It was not error for the court to receive from the counsel 
table the objection of appellant to supplemental charge, under 
the circumstances (answering Appellant’s Point 4). 

The supplemental charge (J. A. 177) was in two parts. The 
first was a portion of the transcript of the record previously 
designated by Mr. Isserman at the bench and requested by 
him to be read to the jury (J. A. 176). The second part had 
previously been given (J. A. 173) in the main charge and was 
to the effect that a witness may not impose conditions upon 
his giving of testimony. This had already been objected to by 
appellant at the bench at the conclusion of the main charge 
(J. A. 175). (No point is made by appellant that his rights 
are not protected to question on appeal the substance of this 
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second part). Appellant does not object, of course, to the first 
part because the court merely read from the transcript as was 
requested by him. 

When appellant asked the court for permission to approach 
the bench after the supplemental charge had been completed, 
the court said: “You except to that; it may be noted.” To 
which Mr. Isserman replied: “I am excepting to that latter 
portion” (J. A. 177). This was in the hearing of the jury. 

The complaint of appellant is that the action of the court 
made it impossible “to withhold from the jury knowledge of 
what portions of the charge counsel considers detrimental to 
his case” (App.’s Br., p. 31). But the statement of the court 
indicated, if aiiything, to the jury that the whole supplemental 
charge was being excepted to by appellant. Containing what 
he thought was a helpful part and a detrimental part, appellant 
could, therefore, not be harmed by this in the eyes of the jury. 
It was appellant himself who stated that he was excepting to 
the “latter portion.” Thus, perhaps, appellant’s complaint 
should be directed against himself and not the court. 

The further contention of counsel for appellant, that in this 
incident may be found evidence of bias on the part of the 
court, brings to the mind of the writer of this brief the old 
maid who was always looking anxiously under the bed, 

F, The court showed no bias at the hearing of the motion 
for a new trial. A reading of the entire proceedings on the mo¬ 
tion (J. A. 226) is the best answer to the excerpts taken out 
of context by appellant in his brief. Even the record indicates, 
as did to a greater degree the attitude of counsel not shown by 
the printed word, that counsel was attempting to lecture the 
court on the proper conduct of a trial, charging the court with 
numerous violations of the Canons of Judicial Ethics. 

Ill 

Exclusion of proffered evidence that committee was acting 
improperly was not error (answering Appellant’s Point 5) 

Had appellant taken the oath and offered to give testimony,, 
in orderly fashion in conformity with the rules and practices 
of Congressional Committee hearings, he could raise the ques-^ 
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tion as to whether the Committee, by any particular question 
directed to him was then in fact actually exceeding proper con¬ 
stitutional limits. But under the facts here presented, the Com¬ 
mittee was in session and was seeking to proceed and had not 
even commenced a line of inquiry, because appellant never was 
willing to be sworn and become a witness. 

Thus appellant’s contention on this record must necessarily 
be that the Committee would not ask him a single question 
within the proper scope of its authority. But it is not for him 
to decide what the Committee would ask him if he should per¬ 
mit them to ask him any questions at all. By refusing to be¬ 
come a witness he is forced now to take the position that no 
question which could he asked by that Committee would be 
constitutional. This contention was made, and decided ad¬ 
versely to the appellant on identical facts in Josephson v. United 
States, 'So. 20790, decided by U. S. Circuit Court of Appeals 
(2d Circuit) on December 9, 1947. 

IV 

There was no exclusion by the Court of matters of proper 

defense 

A. The court stated in its most favorable aspect appellant’s 
position as to his refusal to be sworn to testify (answering Ap- 
pelant’s Point 6). 

The original charge of the court (J. A. 173) seemed accurately 
to state the defense position. 

Upon objection to this part of the charge at the bench, there 
was a discussion as to the testimony of appellant before the 
jury and the court stated that he would, and he did, read to the 
jury a particular answer of appellant on this point. It was the 
passage referred to and located by Mr. Isserman in the record 
(J. A. 176). This was the supplemental charge previously dis¬ 
cussed in this brief. 

By the reading of this one answer to the jury in the supple¬ 
mental charge the court actually gave appellant more than 
he was entitled to, because it emphasized this bit of testimony 
over the other less favorable answers given by him on the sub¬ 
ject. At one point on direct examination he said he would not 
take the stand “Before I make a few remarks.'’ [Italics sup- 
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plied.] (J. A. 129.) Later at J. A. 130 he said he “wanted to 
make a few remarks in connection vnth my arrest” [Italics 
supplied.] At J. A. 131, it w’as “three minutes to speak” 
[Italics supplied.] At J. A. 132, it was “ ‘Give me a chance 
to speak for three minutes * * * ’ ” [Italics supplied.] 

At J. A. 136, it was “a jew remarks” and “my statement” 
[Italics supplied.] 

B. (1) Proffered evidence that appellant merely attempted 
to make legal objection to being sworn was not excluded by the 
court (answering Appellant’s Point 7). 

Appellant now contends in his brief that “various items of 
evidence offered for this purpose were excluded by the trial 
court, including evidence of the contents of the intended three- 
minute statement” (App. Br. p. 39). Evidence of the sub¬ 
stance of the contents of the intended “three-minute remarks” 
was not excluded. It was given by appellant to the jury as 
being “a few remarks in connection with my arrest” (J. A. 130). 
At J. A. 133, appellant said he w’anted to make some remarks 
before being sworn “because I had objection against the whole, 
what I considered unlawful proceedings of the Committee 
against my person.” 

(2) Court properly refused prayers that jury acquit if it 
found that appellant had merely attempted to make legal 
objection to being sworn to testify (answering Appellant’s 
Point 8). 

A prospective witness cannot im|;)Ose his own conditions on 
his giving of testimony. If he attempts to do so and those con¬ 
ditions are unacceptable to the Committee in the procedure 
it has reasonably adopted, the conditional refusal is a default. 
It is irrelevant that this decision of the prospective witness 
be made and be pursued upon the advice of counsel. The only 
question is whether the failure was deliberate and intentional. 
The reason for it is irrelevant. Fields v. United States, supra. 

C. Exclusion of evidence as to the legality of appellant’s 
custody at the Committee hearing was not error (answering 
Appellant’s Point 9). Such evidence w’as irrelevant. 

D. Exclusion of evidence and refusal to charge to the effect 
that good faith is a defense to a willful default was not error 
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(answering Appellant’s Point 10, 11 and 12). Such evidence 
was irrelevant. 

Good faith is not a defense to a willful default. It-need only 
be shown to be deliberate and intentional and not a mere inad¬ 
vertence or an accident. Fields v. United States, supra. 

E. Exclusion of evidence that appellant was an alien in 
transit detained against his will was not error (answering Ap¬ 
pellant’s Point 13). It is contended that such a person can¬ 
not be required to give testimony to Congress because his “pri¬ 
mary allegiance” is to his own country. If this question is de¬ 
termined by whether or not a transient alien owes “alliance” 
to his country, it is disposed of by the following statement in 
Carlisle v. United States, 83 U. S. 147,154: 

“The rights of sovereignty” says Wildman, in his In¬ 
stitutes on International Law, “extend to all persons 
and things not privileged that are within the territory. 
They extend to all strangers therein, not only to those 
w’ho are naturalized and to those who are domiciled 
therein, having taken up their abode with the intention 
of permanent residence, but also to those whose resi¬ 
dence is transitory. All strangers are under the protec¬ 
tion of the sovereign while they are within his territories, 
and owe a temporary allegiance in return for that pro¬ 
tection.” 

Furthermore it should be unnecessary’’ to point out that aliens, 
themselves, are the proper subject of Federal legislation in 
many fields—requisites of citizenship. Federal employment, 
bankruptcy, fisheries, transit permits and others too numerous 
to mention. To say that a transient alien may not be required 
to assist in the formulation of legislation by complying with 
a Congressional subpoena is unrealistic to the point of being 
absurd. 

V 

A violation of the statute was alleged and proved 

A, Motion for judgment of acquittal, based on insufficiency 
of evidence to go to the jury, was properly denied (answering 
Appellant’s Point 14). 

773052—48-4 
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(1) When the subpoena was issued on January 23,1947, and 
w’hen appellant appeared before the (Zk)mmittee on February 
6,1947, the Committee was functioning pursuant to the House 
Resolution creating it (J. A. 13). One who refuses to be sworn 
to testify cannot claim that he was not summoned to testify 
on matters of inquiry committed to the Commitee. In Joseph- 
son V. United States, supra, p. 349 the Court said: 

The prosecution met, then, the requirement of Sinclair 
V. United States, supra at 296-97, that it “plead and 
show that the question pertained to some matter under 
investigation” by pleading and showing that the appel¬ 
lant refused to answer any and all pertinent questions. 

It should be pointed out in connection with this point raised 
by appellant that, even if appellant had become a witness, the 
question of the pertinency of the questions asked would not 
be for the jury, but a question of law for the court (Sinclair v. 
United States, 279 U. S. 263) and, therefore, not subject to 
attack for insufficiency of evidence to go to the jury. 

(2) The evidence of appellant s deliberate and intentional 
refusal, as distinguished from an inadvertent and accidental 
refusal, was without contradiction even by appellant himself. 
The testimony of appellant is best summarized by the follow¬ 
ing question and answer: 

Q. You did not make any unconditional offer to be 
sworn, did you? 

A. It was conditioned if I would be allowed three 
minutes to speak I would unconditionally take the oath 
(J. A. 131). 

Thus, appellant admittedly imposed his owm condition upon 
his taking the oath and testifying. The condition was not ac¬ 
ceptable to the Committee and he was so informed (J. A. 47). 
Therefore, his refusal was “willful” as defined in the Fields 
case. 

(3) Appellant contends that as an interned enemy alien ® at 

‘For purposes of the discussion of this iwint raised by appellant, this 
argument will proceed* as if conceding that appellant at the time of the 
Committee hearing was an interned civilian enemy alien. However, such 
was not the fact as he never has been interned (J. A. 81). 
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the time of the alleged default he was entitled to the same rights 
as a prisoner of war, and, as such, could not be required to 
testify before the Committee, and for this reason cannot be 
prosecuted for his refusal to do so. Appellant relies upon Ar¬ 
ticle 5 of the “Convention between the United States of Amer¬ 
ica and Other Powers”, signed at Geneva, July 27, 1929, com¬ 
monly referred to as the Geneva Convention. 

But appellant did not have the status of a prisoner of war 
iind, therefore, could not refuse to give any information other 
than name and rank, or regimental number. 

The asserted consequences of appellant’s alleged status as 
an interned enemy alien are for the consideration of the court I 

as a question of law and are not considerations of fact for the | 

jury and, therefore, cannot be raised by questioning the suf- j 
ficiency of the evidence to go to the jury. Nevertheless the j 
point here raised by appellant will be answered. j 

Article 5 of the Geneva Convention provides: i 

I 

Every prisoner of war is bound to give, if he is ques- | 
tioned on the subject, his true name and rank, or else his 
regimental number. j 

If he infringes this rule, he is liable to have the ad- | 
vantages given to prisoners of his class curtailed. | 

No coercion may be used on prisoners to secure in- | 
formation relative to the condition of their army or j 
country. Prisoners who refuse to answer may not be j 
threatened, insulted, or exposed to unpleasant or dis- | 
advantageous treatment of any kind whatever. i 

If, because of his physical or mental condtion, a i 
prisoner is unable to identify himself, he shall be turned j 
over to the medical corps, | 

The agreement betw^een the United States and Germany to | 
extend the provisions of the Geneva Convention with respect ' 
to prisoners of war to civilian enemy aliens is contained in the | 
exchange of two telegrams between the governments of the 
United States and Germany, transmitted through the Swiss 
Government. On December 18, 1941, the Secretary of State i 
transmitted to the German government the proposal “to apply I 
the provisions of the Geneva Prisoner of War Convention to ! 
any civilian enemy aliens that may be interned, insofar as the \ 


I 
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provisions of that Convention may be adaptable thereto/^ 
[Italics supplied.] There was received by the American Lega¬ 
tion in Switzerland, on July 3. 1942, a communication from the 
German government agreeing for its part to act according to 
the proposal of this government. 

To the contention of appellant, appellee replies (A) that 
Article 5 does not give even a prisoner of war immunity from 
prosecution for refusal to give testimony before the Commit¬ 
tee; (B) that Article o has not been made applicable to in¬ 
terned civilian enemy aliens; and (C) that whatever be the 
answer to (A) and (B), a mere Executive agreement with a 
foreign power cannot have the effect of giving appellant im¬ 
munity from a criminal statute. 

(A) Assuming for purposes of argument only (for the ap¬ 
pellee contends otherwise) that Article 5 has by international 
agreement been made applicable to interned civilian enemy 
aliens, the special protection given him by that article is that 
no coercion may be used on him “to secure information relative 
to the condition of his army or his country.” Should he refuse 
to answer he may not be threatened, insulted or exposed to 
unpleasant or disadvantageous treatment. No protection is 
given him from coercion in securing information on subjects 
which do not relate to the condition of his army or his country.*" 
Were it the intent and purpose of the article to afford the 
prisoner protection from coercion in the securing of any infor¬ 
mation on any subject (other than his identity) then the lim¬ 
iting words “relative to the condition of their army or country’^ 
would not have been used. These words were used for a pur¬ 
pose and they must be given their proper meaning. Their 
function can be no other than to limit the special protection 
granted. Where such a special and limited protection is 
granted, the established rules of statutory construction forbid 
its extension into matters upon which the article is silent. This 
is especially true when such an extension of the protection 
(actually an “immunity” from testifying and giving informa¬ 
tion) would be in derogation of the legislative function of 

* It is not the fact, nor was it claimed by the appellant before the Commit¬ 
tee, that the Committee’s purpose was to question him concerninj; the condi¬ 
tion of his army or his country. 
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Congress and in contravention of a criminal statute punishing 
contumacy. To extend the protection expressly granted, by 
disregarding words of limitation in Article 5 or by adding to 
the article words it does not contain, w’ould be legislating on the 
subject rather than construing the provisions of the article. 

(B) This government has never considered Article 5 as 
“adaptable’' to civilian enemy aliens. On January 25, 1946, 
the Secretary of State set up the “Interdepartmental Prisoner 
of War Committee,” consisting of the State, War, Navy, and 
Justice Departments, among other agencies, to study, in the 
light of actual practice in World War II, existing conventions 
applicable to prisoners of war and civilian internees and to 
make recommendations with respect to necessary revisions. 
This Committee drew up a report and made recommendations 
for the use of the United States delegation to the meeting, con¬ 
vened at Geneva on April 14,1947, of the “International Com¬ 
mittee of the Red Cross,” which was to consider prisoner of war 
and civilian internee conventions. It w’as the opinion of the 
Interdepartmental Committee, which became the recommenda¬ 
tion of the United States del^ation, that Article 5 did not 
apply to civilian enemy aliens. 

A mere reading of Article 5 shows that this convention, in 
every sentence of which the word “prisoner” appears, was, and 
can be only, for the sole protection of captured military per¬ 
sonnel. The situations contemplated, the information legiti¬ 
mately to be sought as to identity, the information as to army 
and country which may not be secured by coercion, and the 
provision as to a prisoner unable to identify himself, clearly 
show that the article is not adaptable to an interned civilian 
enemy alien. The opinion of the Interdepartmental Committee 
seems clearly correct. 

(C) If it be assumed for purposes of argument that Article 5 
(part of a ratified treaty) gives a prisoner of war immunity from 
prosecution for refusing to give testimony before the Com¬ 
mittee, no such claim can be made by an interned civilian enemy 
alien unless he has been given the status of a prisoner, which 
status, if at all, is conferred upon him by the agreement re¬ 
ferred to above between this government and the government 
of Germany. That agreement is an Executive act only, and 
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cannot have the force and effect of a statute. Where it con¬ 
flicts with a statute, the statute will prevail. Likewise, it can¬ 
not except from the operation of a statute a group of persons 
otherwise bound by its provisions and subject to its penalties. 

B. Motion to dismiss indictment on ground refusal to be 
sworn not a ‘‘default” was properly denied (answ’ering Ap¬ 
pellant’s Poinl 15). 

Mere appearance followed by a refusal to be sworn to testify 
is not compliance with the statute. 

Appellant’s refusal to be sworn to testify constituted a 
default under United States Code, Title 2, Section 192. It is 
not sufficient to avoid committing a default that a person sum¬ 
moned as a witness merely make physical appearance before 
the Committee. Although a slightly different type of default 
was before the court in the Townsend case, the court had this 
to say in dispc'sing of that case: “If appellant’s contention were 
correct, a witness might walk into a hearing room of the Com¬ 
mittee; announce his identity to the Chairman of the Commit¬ 
tee; inform them that he had no intention of staying; depart, 
and yet be absolved of a wiUful default. Such a construction 
of the state would be absurd.” Townsend v. United States, 68 
App. D. C. 223,228. 

VI 

The Committee is constitutional (smswering Appellant’s 

Point 16) 

Josephson v. United States, supra. 

CONCLUSION 

The judgment should be sustained. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney, 

William Hitz, 

Assistant United States Attorney, 

Attorneys for Appellee^ 
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UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 

I. THE AFFIDAVIT OF PREJUDICE. 

A. The aflQdavit was substantively suflBcient. 

As pointed out in our principal brief, the affidavit of 
prejudice made two points: (1) Justice Holtzoff’s partici¬ 
pation in an investigation of the appellant, and (2) his 
personal hatred of Communists, particularly those who are 
aliens. The sufficiency of the first point to require disquali¬ 
fication was determined by this Court in Bar sky v. Holtzoff, 
Misc. 126, .June 11, 1947, under a virtually identical affi- 




o 


davit. The appellee’s brief meets this ground for rev’ersal 
solely on the basis that Justice Holtzoff denied the accuracy 
of some of the affidavit’s allegations. 

Thus the appellee asks this Court to overrule the clear 
holding of the Supreme Court in Berger v. United States, 
255 U. S. 22 that the allegations made in an affidavit of bias 
or prejudice must be taken as true. In support of this re¬ 
quest, the appellee relies on Ilurd v. Letts, SO App. D. C. 
233, 152 F. (2d) 121, and Barsky v. Holtzoff. But neither 
case is in conflict with the Berger case. In the Third case, 
there was no discrepancy between the allegations of the 
affidavit of prejudice and the remarks of the court below. 
Tins Court made no finding that the facts stated in the affi¬ 
davit were untrue, but held only that the facts taken as 
true were insufficient to establish bias and prejudice. Nor 
is it correct to state, as the appellee does, that under the 
doctrine of the Barsky case “the trial judge may be heard 
to deny the allegations of the affidavit.” On the contrary, 
when the trial judge in fact filed such a denial in support 
of a petition for rehearing in the Barsky case, the petition 
was forthwith denied by this Court. 

As to the second ground for disqualification stated in the 
affidavit of bias and prejudice, the appellee merely sets up 
the same straw man previously erected by the trial court. 
The existence of a personal hatred of Communists is an 
entirely different matter than “opposition to Communism.” 
Just so a Democrat may “oppose” Republicanism without 
hating Republicans. One attitude reflects a personal bias 
and prejudice, which is a ground for disqualification; the 
other merely indicates political or ideological views. In 
the Berger case, the Supreme Court compelled the disquali¬ 
fication of the trial judge because of allegations that the 
latter disliked German-Americans; that case, therefore, is 
authority for reversal on the second point of the affidavit 
here involved. 
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B. The affidavit was timely. 

The record is clear that counsel for ai)pellaiit first learned 
on or about May 20,1947, that Justice Holtzoff was assigned 
to the trial of the case (J. A. 255). Appellee’s speculative 
reference to the alleged “usual practice” of giving notifica¬ 
tion of the trial date is obviously irrelevant, since it has no 
bearing as to when the identity of the trial judge was dis¬ 
closed. Ill view of appellee’s conjectures on matters not 
in the record, we feel justified in going outside the record 
to state that defense counsel first learned of Justice Holt- 
zoff’s assignment on May 20 by telephone advice from 
William Hitz, the Assistant United States Attorney who 
prosecuted the case. 

The appellee’s brief treats the trial court’s recital of 
certain events in chambers (J. A. 4) as establishing the 
facts. As stated in our principal brief (p. 15), we do not 
believe that it was appropriate for the court below to have 
made such a recital without evidence in the record, nor do 
we consider it helpful to the administration of justice to 
i-e(iuiro this appellate Court to make findings on different 
versions of facts not in the record. Nevertheless, since the 
appellee relies so heavily on these recitals (Appellee’s 
brief, p. 13) we find it desirable to give our version of the 
facts. In the conference in Justice Holtzoff’s chambers on 
May 20, David Rein did not request a continuance of the 
argument on preliminary motions. He did request a con¬ 
tinuance of the trial, on the ground that it seemed inappro- 
priate to set a trial date for Monday, ]\Iay 26, when argu¬ 
ments on motions to dismiss the indictment were to be heard 
on Friday, May 23. In his view, the arguments in support 
of the motion to dismiss had considerable merit, were sup¬ 
ported by lengthy briefs, and would need careful consider¬ 
ation by the court. Counsel believed it unlikely that the 
motions could be adequately considered and decided in so 
short an interval. In deference to this argument the coui-t 
gi-anted a continuance of the trial for one day. 
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Appellee ar^es that the affidavit was not timely because 
it was filed three days after the first trial date had passed, 
and only five “legal” days (actually six) before the date 
on which the trial actually began. But there is no require¬ 
ment that an affidavit of bias and prejudice be filed any set 
number of days before a trial date, and indeed it may even 
be filed during the course of a trial, where circumstances 
warrant, llurd v. LcttSy supra. The requirement is only 
that it be filed diligently with reference to the time the facts 
supporting disqualification are learned by defense counsel 
and verified by him. Morris v. United States, 26 F. (2d) 
444. Cf. Chafin v. United States, 5 F. (2d) 592. We submit 
that the circumstances set out in our principal brief, which 
show that the affidavit was filed eight days after knowledge 
of the assignment of Justice Holtzoff to the case, during 
which interval the sudden death of the chief trial counsel’s 
brother prevented his immediate attention to the matter, 
indicate no absence of diligence on the part of counsel. 

C. The affidavit was sufficient in form. 

Aj^pellee concedes that the certificate of good faith was 
made by counsel of record. It suggests, however, that the 
trial court’s addendum to the statute that counsel of rec¬ 
ord also be a member of the local bar woud be a “very 
pnlctical interpretation.” We can only suggest, again, 
that anv such amendment of the statute, whether bv “verv 
practical interpretation” or otherwise, is for the legisla¬ 
ture, not the courts. 

D. The question is not moot. 

Counsel for appellee argues that the question is moot 
because the trial has already been held and (as he alleges) 
appellee in fact received a fair trial. He cites no authority 
in support of this view. This omission is understandable, 
since in Berger v. United States, supra, the Supreme Court 
reversed after trial simply for failure of the trial judge to 
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disqualify himself, without reference to the conduct of the 
trial. And this Court has likewise held that the proper 
remedy for the failure of a judge to disqualify himself on 
the filing of an aflSdavit of bias and prejudice is by appeal 
and that a writ of prohibition will be granted only in ex¬ 
traordinary circumstances. Hurd v. Letts, supra; Dilling 
V. United States, 79 App. D. C. 47,142 F. (2d) 473. Accord: 
Minnesota S Ontario Paper Co. v. Molyneaux, 70 F. (2d) 
545. 

£. Conclusion. 

The appellee has not indicated a single respect in which 
justice would have been burdened if Justice Holtzoff had 
disqualified himself and the case had been heard by one of 
the other twelve District justices. We again urge to this 
Court that the important policy of the statute, as affirmed 
in the Berger case, should not be negated by a grudging and 
hostile application. 

II. THE APPELLANT DID NOT RECEIVE A FAIR 
TRIAL, AND THE COURT ERRED BY EXHIBIT¬ 
ING HOSTILITY AND BIAS. 

The nature and extent of the trial court’s hostility and 
bias must be determined on the entire record. Oui* treat¬ 
ment of the subject in our principal brief was, as we indi¬ 
cated, an effort to assist such a study of the record. Tlic 
appellee’s brief, we submit, makes no contribution in this 
regard. 

The appellee’s derogatory references to the conduct of 
appellant’s counsel are unwarranted, and the trial court 
itself recognized that discourtesy or other misconduct on 
the part of counsel is not revealed by the record (J. A. 191). 
In any event, this is not the real issue, which is simply 
whether the trial court deprived the appellant of a fair 
trial. 

The appellee’s quotation from Rudd v. United States, 173 
F. 912, 914, is unhappily chosen, since the very next sen- 
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tence reads: “But his [the court’s] comments upon the 
facts should be judicial and dispassionate, and so carefully 
yuardcd that the jurors, who are the triers of them, may 
he left free to exercise their independent judgment'' (italics 
supplied). The court in that case reversed the conviction 
bcausc of the remarks of the court below, and stated: 

So positive and emphatic were the remarks of the 
(’ourt that it is not too much to say the jury may have 
believed a finding for the accused would have subjected 
them to ridicule. True, the Court afterwards with¬ 
drew the language and said . . . that it was a question 
for the jury ... A mere withdrawal of words, and a 
direction to the jury that the question is for them, is 
not always sufficient. The effect of what was said may 
remain. 

The appellee cites Griffin v. United States, No. 9542, de¬ 
cided by this Court December 8, 1947, with reference to 
that part of our arg-ument which dealt with the trial court’s 
undue intervention in examination and cross-examination. 
The Griffin case involved a single instance of conduct object¬ 
ed to. This Court asserted that it was the trial judge’s duty 
“to ask questions for the purpose of developing the facts.’’ 
Such was hardly the kind of questioning indulged in by the 
trial court in this case, as witness the leading questions 
which intei'rupted direct examination of the appellant 
(quoted on page 27 of our brief) and the characterization 
implicit in the inquiry: “You mean you would have made 
yourself the judge?” (Appellant’s principal brief, p. 28). 

In our principal brief, we urged as error the court’s vio¬ 
lation of Rule 30 of the Rules of Criminal Procedure by 
its refusal to permit counsel for appellant to object to its 
supplemental charge out of the hearing of the jury. Ap¬ 
pellee argues that this violation may be excused because 
the only harm resulted from the fact that counsel for appel¬ 
lant stated the matter to which he objected in the presence 
of the jury and that no such harm would have resulted if 
counsel had not indicated the portion of the charge to which 
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he objected. But counsel had the right to state an objec¬ 
tion and would have waived his objection if it was not made 
in accordance with the rule. Rule 30 requires counsel to 
state “distinctly the matter to which he objects and the 
ground of his objection.” The trial court was not justified 
in placing counsel in the dilemma of either waiving his 
objection or stating it in the presence of the jury. 

The appellee’s brief purports to meet the various points 
raised by this section of our principal brief. Although we 
have managed to isolate some of appellee’s arguments for 
purposes of reply, the balance is such a combination of 
confusion, irrelevancy and obvious misunderstanding of 
the record and issues, that we are unable to reply to it. We 
rest, therefore, on the record, which is accurately sum¬ 
marized in our main brief. 

III. THE COURT ERRED IN EXCLUDING PROFFERED 
EVIDENCE THAT THE COMMITTEE WAS ACT¬ 
ING IMPROPERLY AND BEYOND THE SCOPE OF 
ITS AUTHORITY. 

The appellee does not address himself at all to the issue 
raised by the appellant on the point; the decision in Joseph- 
son V. United States, C. C. A. 2d, No. 20790, December 7, 
1947, is irrelevant. 

The appellant here made an offer of proof that the House 
Committee on Un-American Activities did not summon the 
appellant in order to elicit any information upon a matter 
of inquiry committed to it by Congress, but rather to harass 
and punish him for his political beliefs and to prevent his 
departure from the United States and his return to Ger¬ 
many; and that the Committee acted for ulterior motives 
not within the scope of its or Congress’ power. The appel¬ 
lant stood ready to prove this contention by documents and 
by sworn testimony. The proof offered must, on this ap¬ 
peal, be taken as established, since it was excluded by the 
trial court. We are not seeking to conjecture what ques¬ 
tions the Committee might have asked, which -was how the 
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majority viewed Josephson's position. Instead, we attack 
something the Committee actually did—its subpoenaing of 
appellant for unlawful purposes. J'osephson had been con¬ 
victed for refusal to answer questions, not, as appellant 
here, for a default consisting of a failure of appearance. 
Josephson had not offered to prove such an unlawful use 
of the subpoena, and no such issue was before the Court or 
passed upon by it. To sustain the court below is to hold 
that a Congressional Committee has the power to summon 
a witness not in order to elicit any information upon a mat¬ 
ter of inquiry coimnitted to it by Congress, but rather to 
harass and punish him for his political beliefs. 

IV. THE COURT PREVENTED THE DEFENSE FROM 
PROVING, AND THE JURY FROM FINDING, MAT¬ 
TERS OF PROPER DEFENSE. 

In our principal brief (pp. 37, 38) we pointed out that 
the trial court had directed a verdict of guilty by expressly 
finding in its charge that the appellant had refused to take 
the oath before the House Committee. The Court thus re¬ 
moved from the jury an opportunity to pass on the defense 
position that the appellant had not refused to be sworn but 
had merely attempted to state a legal objection to being 
sworn, as was his right. 

The appellee controverts this argument, but its reason¬ 
ing is beyond our understanding, and we therefore do not 
reply to it. We suggest that the portions of the trial court’s 
cliarge and supplemental charge (J. A. 173-177), quoted at 
Images 37 and 38 of our principal brief, establish the accu¬ 
racy of our contention. 

At the trial, it was the contention of the appellant that 
he had been willing to be sworn and testify, but that he 
had wished first to make a legal objection to the right of 
the Committee to swear him in and interrogate him in view 
of its actions in improperly procuring his arrest and hav¬ 
ing him brought before the Committee in custody. The 
appellant contended further that if he had been permitted 
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to make this legal objection and the objection had been 
overruled, he would have then taken the oath and testified. 
We set forth in our principal brief (pp. 39-40) the instances 
in which the court refused to permit the appellant to intro¬ 
duce evidence in supi)ort of this contention and its refusal 
to charge the jury that this contention, if supported by the 
evidence, would constitute a valid defense. 

Tlie ap})ellee's brief is not addressed to this point. The 
issue here is not, as appellee seems to believe, one of good- 
faith, under the doctrine of Fields v. United States, D. C. 
App. Xo. 9586, October 27, 1947. It is simply whether or 
not witnesses before a Congressional Committee are guilty 
of contempt if they exercise their elemental right of stating 
a legal objection. X’owhere in its brief does appellee con¬ 
tend that witnesses before a Congressional committee do 
not have the right to make a legal objection and have it 
ruled upon by the presiding authority. The chairman of 
the Committee himself conceded that such a right existed 
(J. A. 49). Certainly a denial of such an elemental right, 
afforded every participant in a court proceeding, would be 
a denial of due process. The issue before this Court is not 
whether the record supports that contention but whether 
the appellant was denied the opportunity to prove it and 
the jury was denied the opportunity to pass upon it. 

The brief for appellee falls into the same fallacy as the 
court below by reiterating the court’s statement that a 
‘‘witness cannot impose his own conditions on his giving 
of testimony” (brief p. 22, of. J. A. 173, 177). We make 
no such contention here, and we made no such contention 
below. The error of the Court below in misstating the ap¬ 
pellant’s position is being repeated here by appellee in its 
brief. 
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V. THE COURT ERRED IN DENYING THE MOTION 
FOR JUDGMENT OF ACQUITTAL, SINCE THERE 
WAS INSUFFICIENT EVIDENCE TO GO TO THE 
JURY. 

1. There was no proof that the Committee sought any tes- 
timony from the appellant upon matters of inquiry com¬ 
mitted to it. 

In our principal brief (p. 46), we pointed out that the 
government had failed to otfer any evidence on an essen¬ 
tial allegation of the indictment: that the appellant was 
summoned to give testimony “upon matters of inquiry 
committed” to the House Committee. Accordingly the 
Court should have entered a judgment of acquittal. In 
reply, the appellee’s brief argues that the question of 
pertinency is one for the court and not for the jury (p. 24). 
Obviously, a discussion of whether the question of per¬ 
tinency is one for the court or for the jury has no bearing 
on the failure of the Government to introduce any evidence 
to satisfy either court or jury that the appellant was sum¬ 
moned to testify on a matter committed to the Committee. 
The point made by appellee is, accordingly, entirely irrel¬ 
evant. 

The apxiellee also urges that “one who refuses to be 
sworn to testify cannot claim that he w’as not summoned 
to testify on matters of inquiry committed to the Commit¬ 
tee.” The indictment, however, expressly alleges that the 
apxjellant was summoned to testify “upon matters of in¬ 
quiry committed to” the Committee. This was clearly a 
necessary allegation, in view of the statutory text, and is 
recited in addition to the allegation of refusal to be sworn. 
Hence both allegations had to be proved, and proof of one 
does not eliminate the need to prove the other. Obviously 
there is no doctrine of law that a defendant may not chal¬ 
lenge failure to prove a necessary allegation of the indict¬ 
ment. 
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2. As an interned enemy alien, the appellant could not 
be required to testify before the Committee. 

Appellee’s brief ag-ain made the point that this subject 
raises a question of law for the court, and not one of fact 
for the jury (Br. p. 25). We do not dispute this, but we 
fail to see how it has any bearing on the issue now before 
this Court, which is whether the appellant could be re¬ 
quired to testify before the Committee while interned as 
an enemy alien. 

In our principal brief we cited numerous authorities to 
tlie effect that an interned enemy alien has the immunities 
of a prisoner of war. In addition, our principal brief 
]iointed out that for the purposes of this record it has been 
established that the Alien Enemy Control Unit of the Jus¬ 
tice Department accorded such right to enemy aliens ar¬ 
rested under Presidential warrants (pp. 47-48). As against 
these authorities and the practice of the Alien Enemy Con¬ 
trol Unit, the appellee’s brief sets up an alleged opinion 
of an “Interdepartmental Prisoner of War Committee.” 
This oi^inion is not in the record, and appellee gives no 
citation of any authority, no reference to any printed, 
mimeographed or typed report—in fact, not even a quota¬ 
tion supporting the conclusion alleged to have been reached 
—merely the bald statement. We can only reply that this 
reliance on some apparently informal and private memo¬ 
randum known by and available to only one party of a 
controversy is an innovation in court procedure. 

VI. THE COMMITTEE IS UNCONSTITUTIONAL. 

In support of the constitutionality of the Committee, the 
appellee simply cites Josepkson v. United States, supra, 
without discussion. We submit that that decision is errone¬ 
ous and should not be followed by this Court. The defects 
in the reasoning of the majority are ably expounded in the 
eloquent dissent of Judge Clark. We note, also, that the 
question of violation of the Fourth Amendment, raised in 
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our principal brief, was not raised or passed upon in the 
.Josephso7i decision. 

We wish, moreover, to call attention to one feature of 
the majority decision which clearly demonstrates its fal¬ 
laciousness. We have shown in our principal brief (pp. 
50-53), that the adjectives “subversive and un-American,” 
employed in the act, have no ascertainable legal meaning, 
and that accordingly, the authority granted the Committee 
to investigate “propaganda” is unlimited. The majority 
decision does not dispute this, nor does it deny the author¬ 
ity of Kilhourn v. Thompson, 103 U. S. 168, and other Su¬ 
preme Court cases, that under the Constitution, investigat¬ 
ing powers of Congressional committees cannot be without 
limit. 

But, argue the majority, the Committee can, within the 
terms of the resolution, ask questions within the limit of 
the Constitution. This is beside the point. Obviously, if 
the authority is unlimited, it permits inquiries into proper 
subjects as well as improper subjects. The vice of the stat¬ 
ute, however, is that it permits unlimited inquiry into im¬ 
proper subjects as well. And it may be added that as 
applied the authority has been exercised, largely and almost 
exclusively, in fields beyond Congress’ authority and for 
the purpose of infringing freedom of thought and expres¬ 
sion.^ It is not the function of the courts to sustain limit¬ 
less authority on the ground that it may be validly applied. 
Legislation so broad or vague that it includes within its 
scope both constitutional and unconstitutional power has 
consistently been struck down by the Supreme Court. 
Thornhill v. Alabama, 310 XJ. S. 88; Stromberg v. Cali¬ 
fornia, 283 U. S. 359; Herndon v. Lowry, 301 U. S. 242. 

The Committee’s authority to make an unlimited investi¬ 
gation into expressions and belief is clearly invalid. Gov¬ 
ernmental inquiry into speech and thought and govern¬ 
mental classification of speech and thought constitute a 

1 For a case history of the Committee in action see Gcllhorn, Report on a 
Report of the House Committee on Un-American Activities, 60 Harv. L. Rev. 
1193. 
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liurdeii on freedom of belief and expression in violation of 
the First Amendment, Cf. United States v. Ballard, 322 

U. S. 78; Cantwell v. Connecticut, 310 U. S. 296; West Vir¬ 
ginia Board of Education w Barnette, 319 U. S. 624; Thomas 

V. Collins, 323 U. S. 516. The unlimited grant of investi¬ 
gative authority exceeds the Congressional power and thus 
also violates the Ninth and Tenth Amendments, under the 
decisions cited in our principal brief. 

CONCLUSION. 

We have not troubled to reply to all of the matters in the 
appellee's brief. We stand on the points made in our prin¬ 
cipal brief, and submit that the judgment below should be 
reversed with directions that the indictment be dismissed. 

Respectfully submitted, 

David Rein, 

Abraham J. Isserman, 

Carol King, 

Joseph Forer, 

Attorneys for Appellant. 
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We respectfully refer this Honorable Court to our briefs 
filed ill the case of Barsky et al. v. Unifed States, recently 
ari>:ued, and Dennis v. United States, (No. 9597), for our 
position on the important constitutional questions involved 
in this appeal pertaining to the House Committee on Un- 
American Activities and the resolution under which it func¬ 
tioned. 

The matter presented herein is limited to the error of 
the trial court in striking the affidavit of personal bias and 
prejudice which was filed by the defendant, to the court’s 
failure to disqualify itself and to tlie personal bias and 
prejudice manifested by the court in the course of the trial 
of the defendant. 
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SUMMARY OF ARGUMENT. 

The allegations set forth in the affidavit of prejudice 
gave rise to a fair inference of bias and prejudice and the 
said affidavit otherwise fulfilled the requirements of the 
statute. The Court erred in failing to disqualify itself. 
Throughout the trial the Court manifested actual bias and 
prejudice. A bar association has the duty to maintain un¬ 
diluted our civil liberties by calling to the attention of an 
appropriate court an impingement on the civil liberties of 
a defendant charged with a criminal offense. 

ARGUMENT. 

I. 

The court erred in railing to disqualify itself on the 
ground of personal bias and prejudice. 

A. Tilt affidavit of prejudice. (J. A. 222) 

In summary, the affidavit of bias and prejudice discloses 
the following: That the defendant is an anti-fascist and 
was for many years active in the underground movement 
in Germany against Hitler and the Nazis; that he was a 
member of the German communist movement; that he was 
called to testify before the Un-American Activities Com¬ 
mittee because of such activities; that at the hearing of the 
Committee at which the alleged contempt by the defendant 
arose, there was placed into the record over the signature 
of J. Edgar Hoover, Director of the FBI, a report of an 
investigation of the alleged activities of the defendant over 
many years, which report manifested strong bias and preju¬ 
dice against the defendant; that during the period of in¬ 
vestigation of the defendant by the FBI and until the trial 
justice was elevated to the bench, the said justice acted as 
special assistant to the attorney general assigned to the 
FI>I an<l that his duties were concerned especially with the 
investigation by the latter into the activities of aliens and 
communists, the defendant being in both of these cate- 
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gories; (the close personal relationship between the trial 
justice and the director of the Bureau of Investigation and 
the former’s active participation in the affairs of this 
bureau is significantly disclosed in a letter written by the 
trial justice and published in the Congressional Record); 
that the trial justice while a special assistant to the attor¬ 
ney general sponsored and supported a bill permitting the 
deportation of aliens and tlieir placement in concentration 
camps upon proof of membership in the Communist Party 
(emphasis supplied); that his defense of the Bureau reached 
a point of such intensity that he was charged with distor¬ 
tion of facts; that the trial justice espoused the intemper¬ 
ate views of the director on communists and communism, 
whom he publicly praised, and sponsored both legislative 
and other activities expressing these views; that the trial 
justice had testified publicly that he had direct knowledge 
of the day to day activities of the FBI and that this knowl¬ 
edge covered in large part the period of the investigation 
of the defendant by the FBI; that the trial justice partici¬ 
pated in policy matters regarding the investigation by the 
FBI of aliens and communists, including the defendant; 
that the trial justice defended tlie propriety of a compila¬ 
tion of intelligence of persons not charged with crime nor 
suspected of violations of law but whose political views did 
not correspond with those deemed proper by the FBI, in¬ 
cluding communists; that the issues at the trial of defen¬ 
dant involved the right of the House Committee on Un- 
American Activities to question defendant on alleged “un- 
American” matters, political and otherwise, and the con¬ 
stitutionality of the resolution under which the Committee 
functioned and that the bias and prejudice of the trial jus¬ 
tice against the defendant rendered him incapable of giv¬ 
ing the defendant a fair trial. 

B. The grounds for striking the affidavit. 

At the opening of court on the day of trial justice struck 
the affidavit. He assigned three reasons for so doing. Let 
us examine them. 
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(1) “The affidavit is filed too late.” (J. A. 4) 

Actually only eight days had elapsed from the time de¬ 
fendant’s counsel were first advised that Justice Holtzolf 
would preside at the trial to the filing of the affidavit and 
the trial date was still a week distant. The essential ab¬ 
sence of timeliness is based on the fact that a motion to 
dismiss the indictment had previously been argued before 
the same justice and that two applications for continuance 
had been disposed of by him, one due to a sudden death in 
the family of trial counsel. Because of these happenings 
the court states that the motion is “not made in due time,” 
thus implying that the defendant by his prior motions had 
waived the right to make the statutory objection of bias 
and prejudice. 

We grant generally that a defendant may expressly waive 
a statutory or constitutional right but we contend here that 
tlie defendant in the absence of any express waiver or ob¬ 
jective facts indicating such an intention, should not be 
deemed to have waived the fundamental right to be tried 
before an impartial court. The statute (Appendix A, aj)- 
pellant’s brief) does not preclude the filing of an affidavit 
of personal bias and prejudice after motion to dismiss or 
adjoui'ii has been argued before the trial court. In the in¬ 
stant case the record shows that the short period which 
ela])sed before the filing of the affidavit was utilized by de¬ 
fendant’s counsel to investigate the charge of bias raised by 
the defendant himself and to ascertain that a sound factual 
basis existed for the affidavit and for the required certificate 
of good faith (appellant’s brief, 12 and 1.3). We are in en¬ 
tire accord with the statement in appellant’s brief (page 
13) that “Tlie fact that motions to dismiss the indictment 
liad been decided * * * is immaterial.” 

(2) “The affidavit is insufficient on its face.” (J. A. 4) 

We note that the affidavit in this case is substantially the 
same as that in Barskg v. Holfzoff. (April Term 1947, Misc. 
126, decided June 11, 1047) and was held by the trial court 





5 


so to be. (Appellant’s brief 11, 12), and that this court has 
already passed upon its sufficiency. Thoui>:h the error of 
the trial court is thus indicated, we wish to call attention 
to a highly significant statement in the opinion rendered 
below. 

“Moreover, the allegations relating to Communism 
are not germane to this case, since Communism is not 
an issue—In fact, if opposition to Communism were a 
ground for disqualifying a judge, I dare say it would 
be a baffling problem to find a Federal judge who is 
qualified to sit.” (J. A. 5) 

The sigiiilicance of the foregoing lies in its revelation 
of the complete misunderstanding on the part of the judge 
as to the basis on which he was asked to disqualify himself. 

Assuming that there was no issue of communism or in¬ 
volving the alien question, the absence of these issues does 
not remove the disqualification of the trial court on a trial 
of a communist and alien if in fact the court is biased and 
prejudiced against communists and aliens and against the 
defendant in particular because he is a communist and 
alien. The fact of a man’s color, religion, nationality or 
political views may never be an issue before a judge or 
jury but if the court has manifested bias in fact against 
Negroes, (^atholics, aliens or communists, such bias does 
constitute a cause for disqualification when a member of 
the patricular group is brought before that court for trial. 
In this case, the alleged bias was, if anything, a greater 
^•ausc for disqualification because it was not possible as 
the case developed, to keep from the jury the fact that the 
defendant was an alien and a communist. 

The issue before the trial court was not whether the trial 
justice opposed or did not oppose communism nor was the 
issue whether the trial court was in fact prejudiced as 
alleged in the affidavit. The statute wisely does not permit 
anv investigation into the truth of the issues of fact raised 
by the affidavit of bias and prejudice. The trial court may 
neither deny or otherwise traverse the allegations con- 
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tained in the affidavit by counter affidavit, statement or 
testimony. The issue squarely before the court under the 
statutory indictment was whether the affidavit alleged such 
facts that bias and prejudice on the part of the trial court 
could reasonably be inferred therefrom. Berger v. United 
States, 200 U. S. 22, 33, 34. That issue the trial court 
ignored in its ruling to strike the affidavit in question. 
Otherwise the court would luive dis<iualified itself and pro¬ 
ceeded no further with the trial of the case. 

(3) “The certificate attached to the affidavit is not signed 
by counsel of record in this case.” 

The certificate in the instant c<ise was signed by the 
attorney who appeared for the defendant and who in fact 
was counsel of record, having been so admitted pro hoc 
vice by (fiiief Justice Laws. Her status as counsel of 
record was stipulated. (J. A. 229, 230). The court in its 
opinion striking the affidavit of prejudice held that the 
certificate had not been signed by counsel of record (J. A. 
5, 6). Later, on the motion for a new trial, after the 
court was advised that defense counsel Carol King, who 
had signed the certificate of good faith, was in fact “coun¬ 
sel of record” (J. A. 183), the court held that such certi¬ 
ficate of good faith must be signed by a counsel of record 
who is also a member of the District bar—a requirement 
which finds no warrant in the statute. 

Soundly based upon the importance of trial before un¬ 
biased tribunals, the punctilio of judicial honor, as well as 
the statute, require a trial court to withdraw when a bona 
fide charge of prejudice is made as appears in this case. 
It is something less than an expression of such punctilio to 
be dissuaded from so doing on the basis of a refinement of 
interpretation as trivial and unprecedented as that relied 
on by the court in challenging the sufficiency of the certi¬ 
ficate of good faith filed by counsel. 

(4) At the conclusion of the trial, after argument made 
in support of a motion in arrest of judgment and for a 
new trial, the court felt called upon to make “some addi- 
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tional observations—in regard to the contention that the 
judge should have disqualified himself.” (J. A. 205, 206, 
207) These -w ere substantially a restatement of the reasons 
discussed above. 

Although the judge in his opinion on motion for a new 
trial (J. A. 228) undertakes to incorporate some denials 
of the averments set forth in the defendant’s affidavit of 
prejudice, (a practice not envisaged in the statute), it is 
significant that there is no denial of the fact that the trial 
justice himself while a special assistant to the attorney 
general ‘‘sponsored and supported a bill permitting the 
deportation of aliens and their being placed in concentra¬ 
tion camps upon proof of membership in the communist 
party.” (J. A. 223). Nor is there denial that the trial 
justice “defended the propriety of a compilation by the 
Federal Bureau of Investigation of intelligence concerning 
persons who were not criminals and who were neither 
charged with nor suspected of violations of law’, but whose 
political views and opinions differed from those deemed to 
be proper by the Federal Bureau of Investigation, clearly 
including those believed to be communists.” (J. A. 224) 
Nor is there any denial that the trial justice had “almost 
daily” contacts wdth the FBI and that he appeared for the 
FBI on many occasions and defended it to the point w’here 
he was ‘‘publicly and responsibly charged w’ith distorting 
facts”, nor docs the trial justice deny that he “sponsored 
activities legislativ’e and otherwise” which “reflected” the 
“intemperate views” of J. Edgar Hoover on communists 
and communism. 

Concluding this point, it is submitted that the affidavit 
of prejudice permits of the fair inference that the trial 
justice w’as in fact biased and prejudiced against defend¬ 
ant. Clearly this defendant, himself an alien and com¬ 
munist, had the right to be tried by a trial justice wffio did 
not believe that a man’s liberty should be taken from him 
In’ placing him in a concentration camy), just because he 
W’as an alien communist, and who otherwise displayed 
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intemperate and violent animus against communists and 
aliens, including the defendant. As important as this is 
to the defendant it is of greater importance to the preser¬ 
vation of our judicial system. 

“The first idea in the administration of justice is 
that a judge must necessarily be free from all bias 
and ])artiality—The urgency of a particular case is 
not so much to be regarded as the elevation and honor 
of coui’ts of justice, whose dignity and purity consti¬ 
tutes a main pillar of the state.” {Oakley v. Aspm- 
wall, 3 N. Y. 547) 

As the Court said in the Berger case (255 U. S. at 35, 36), 
“the tribunals of the country shall not only be impartial in 
the controversies submitted to them, but shall give assur¬ 
ance that they are impartial.” 

It is due to the decisive importance of an impartial Court 
to the true administration of justice that the Xational 
Lawyers Guild deemed it essential to intervene in this case. 
If the Court’s o\\’n view of its subjective state of imparti¬ 
ality can be a factor in determining whether a trial Court 
shall disqualify itself upon the filing of an affidavit of 
prejudice pursuant to the statute, then the salutary effect 
of the statute is bound to be defeated. For it is precisely 
the Court which is prejudiced that is most likely to decide 
that the affidavit is not filed in good faith, or that the infer¬ 
ences logically drawn from its allegations, are unfounded. 
The best administration of justice requires the most liberal 
construction of the statute. We do not believe that such 
a construction of the statute as we support, will lead to 
abuses, since only one trial Court can be so challenged. The 
Supreme Court recognized this in the Berger case when it 
said (255 TJ. S. at 35), “what concern is it to a judge to 
preside in a particular case? Of what concern to other 
parties to have him so preside?” 




9 


n. 

The trial justice manifested actual bias and prejudice 
at the trial. 

We shall not recapitulate all of the trial incidents as set 
forth in detail in appellant’s brief pages 16 to 35, some of 
which standing alone might appear to be of no serious con¬ 
sequence, but all taken together lead to but one conclusion. 
The bias itself became part of the trial atmosphere and 
permeated the entire proceedings from the very opening to 
and including the declaration of sentence. 

The following instance, which we believe is a typical one, 
can be explained only on the rationale that the trial justice 
was indeed hostile to the defendant. 

During the cross-examination of Congressman Thomas 
(J. A. 50, 51) govermnent counsel interrupted to ask a ques¬ 
tion. He said “'VMiat sentence are you talking about?” 
This question was addressed to counsel for the defendant, 
and not to the witness. No objection had been made to the 
question then pending. This interruption went unrebuked 
by the court; but when defendant’s counsel replied, the 
judge stated “Let us not have any colloquy.” Counsel for 
the defendant then said “Well, I would like to get an answer 
from the witness.” It is difficult to understand what pos¬ 
sible impropriety there was in this statement. The witness 
not having answered, because of the interruption of gov¬ 
ernmental counsel, it was clearly in order for the defen¬ 
dant’s attorney to call this situation to the attention of the 
trial justice. The court, however, acted as if a serious af¬ 
front had been committed. He called the defendant’s coun¬ 
sel to the bench and proceeded to admonish him in the fol¬ 
lowing manner: (J.A. 51, 52) 

“^Ir. Isserman, the Court appreciates the fact that 
you are from out of town. I do not know what the 
practice is in your jurisdiction, but in this court the 
custom is for counsel to be urbane, courteous and civil 
and not to speak abruptly or approbriously.” 
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Funk & Wagnall’s Practical Standard Dictionary 1930 
edition defines the word “urbane”: “Characterized by or 
having refinement, especially in manner, polite; courteous, 
suave; opposed to rustic/^ 

Tlie court's reminder to counsel that he was from out- 
of-town and that his manner was not “opposed to rustic,” 
indicates that the trial justice was willing for counsel to 
believe that the court regarded him as one who is unrefined, 
discourteous and something of a country bumpkin or yokel. 
Hero was a smart even to the least sensitive man too severe, 
but doubly painful to a lawyer whose sole fault lay in mak¬ 
ing an innocuous statement, provoked by opposing counsel 
and made in the climate of a heated trial. 

When counsel moved to strike, which was his duty, he was 
threatened in no uncertain terms: (J.A. 51) 

The (^ourt: “I did you the courtesy of saying this 
at a bench conference, so that the jury should not hear 
my remarks; but you do not take them in the spirit in 
which they are intended. If you are not going to be 
urbane and courteous, I shall the next time I have to 
call attention to the fact do it in the presence of the 
.jury.” 

Here indeed was a threat not merely to injure the lawyer 
alone, but his client’s cause as well—an injury to be in¬ 
flicted in retribution for an act which only the lawyer could 
commit. 

This was a subjective manifestation of a mind so hostile 
as to give added significance to the fears expressed in the 
defendant’s afiidavit of prejudice. That which he feared 
would take place if compelled to stand his trial before a 
biased judge was actually coming to pass. 

Subsequently, as the appellant’s brief demonstrates, the 
court actually carried out its threat by rebuking counsel 
in the presence of the jury and in such fashion that it could 
not fail to prejudice the jury against the defendant. More¬ 
over, the court seemed to have been conscious of the injury 
it was causing to the defendant by rebuking counsel as the 
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following colloquy, which took place on the motion for a 
new trial, indicates: (J.A. 190) 

Mr. Isserman: “I should like to go back a minute 
to the bench conference that your Honor has alluded 
to. The point I should like to make is that while the 
Court did say at that bench conference that thereafter 
a rebuke might be made in the presence of the jury, we 
say the record shows that rebukes—not the particular 
rebuke, but other rebukes—were made before and after 
that particular bench conference and in the presence 
of the jury. We say that there is no circumstance, as 
far as we understand the cases, in which a defendant 
can be punished before the jur\’ by rebuking his counsel 
in the jury’s presence. 

The Court: “If counsel oversteps the bounds, I think 
the Court has a right to check counsel. It is vnfor- 
fiinate. that the defendant suffers. (Emphasis supplied) 
But in this particular case the Court took care to ex¬ 
plain to counsel at the bench conference the tvpe of con¬ 
duct and the type of manner that was expected.” 

These and other examples contained in the record estab¬ 
lish clearly that the trial Court was biased and prejudiced 
to such a degree that the defendant was denied a fair trial. 

<< # • • though prejudicial argument between court and 
counsel resulted from the fault of counsel it was never¬ 
theless a ground for reversal.” {Lambert v. U. S., 
101 Fed. 2d 960. C.C.A. 5th 1939.) 

“It is an important rule that an attorney-at-law ap¬ 
pearing in open court in the trial of a case is entitled 
to such treatment from the court that the intere'^t of ]'s< 
client may not be prejudiced. This is not a matter of in¬ 
dulgence but of right.” (Groer v. U. S., 289 Fed. 511. 
545—App. D. C. i923.) 

“The trial judge should be so impartial in the trial 
of a criminal case, that by no word or act of his may the 
jury be able to detect his personal convictions as to the 
guilt or innocence of the accused.” {Egan v. United 
States. 287 Fed. 958, 971. App. D. C. 1923.) 
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The conduct of the trial court undoubtedly violated the 
Fifteenth Canon of Judicial Ethics of the American Bar 
Association which reads in part: 

“Conversation between the judge and counsel in 
court is often necessary, but the judge should be studi¬ 
ous to avoid controversies wliich are apt to obscure the 
merits of the dispute between litigants and lead to its 
unjust disposition. In addressing counsel, litigants or 
witnesses, he should avoid a controversial manner or 
tone. 

“He should avoid interruption of counsel in their 
arguments except to clarify his mind as to their posi¬ 
tions. and he should not be tempted to the unnecessary 
display of learning or premature judgment.” 

The record not onlv shows that the allegations in the aflfi- 
davit of bias and prejudice were well founded and required 
the trial court’s dis(iualification but in themselves consti¬ 
tute an independent ground for reversal. They are also a 
concrete illustration of the injury to our system of justice 
which flows from permitting the trial court to pass upon 
the truth or good faith of an affidavit of prejudice. 

m. 

In calling to the attention of this court the impingement 
of the civil liberties of the defendant this bar association 
is performing its duty as such. 

We shall not belabor the point that a fair trial is the sive 
qua von of American criminal jurisprudence; and that such 
a trial can not in its very essence take place before a judge 
who is biased and prejudiced. It is the particular and pecu¬ 
liar concern of a bar association to assist in maintaining 
in undiluted purity the stream of justice. This conccra 
manifests itself not alone in the maintenance of the integ- 
)-ity of the bar, but of the bench as well. A violation of ^ 
civil rights of the most humble is but the initial erosive 
process that can end only with the complete stultification 
of both bar and bench and in destruction of the confidence 
of the people in the judicial process. 



13 


Particularly in the present period, with the ever-increas¬ 
ing intensity of anti-communist hysteria officially recog¬ 
nized, (as shown in The Report of the President’s Com¬ 
mittee on Civil Rights, p. 49) utmost vigilance and care 
must be exercised that such hysteria is not allowed to per¬ 
meate into the court room and affect either judge or jury. 
In the instant case the defendant was a well known and 
much publicized German communist. His political views 
and activities were woven into the fabric of the trial. Under 
the most auspicious circumstances a fair trial on the merits 
of the indictment free from any taint of bias or prejudice 
because of his opinions or activities would be difficult. It 
became impossible before a trial justice who from the out¬ 
set was charged with being biased and prejudiced and mani¬ 
fested that bias and prejudice not only in failing to dis¬ 
qualify himself but also in his actual conduct of the trial. 
The defendant thus did not receive a fair trial and was 
convicted without due process of law. Where such lack of 
due process stems from the conduct of the trial court and is 
called to the attention of a bar association it is incumbent 
upon that association to express its concern in tlie appellate 
tribunal. 

As was said by Mr. Justice William 0. Douglas (address 
at the Annual Dinner of the Rhode Island Bar Association, 
October 29,1947): 

“The responsibility for making our civil rights an 
active, potent force in our national life is in large meas¬ 
ure a special responsibility of the Bar.” 

Respectfully submitted. 
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